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BY MR. STRICKLER: | 
Q. Dr. Wehrli, I show you a document har’ 


Exhibit 145 for identification and ask you if you have seen 
document, sir? 


A | 
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Q us what it is? 


pie = for payment for $112,006. 
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* * 
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Exhibit 14 is received in evidence. 
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resh your recollection as to the subject 


the conversa 


question ~- does it now refres 
MR. STRICKXLER: Yes. 
THE WITNESS: Yes. It.does recollection. 
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Will you tell us the nature 
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is any room for that here. 
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Q Following your conversation with Mr. Wilson, did. 
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A I made a trip to the states, as I mentioned, e 
the end of April or beginning of May of the same year. 

Q Will you tell us what your miseton was and what 
occurred between you and Mr. Robert A. Schmitz on that visit, sir? 

A I met Mr. Schmitz and I also met Mr. Wilson ane = 
think I met Mr. Wilson first. And then t meade him an offer 


of $20,060. 
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who an offer of $20,000? 
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Q Schaefer? 
h Schaefer, and his colleagues. ‘hen there Manager 
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and there is Assistant Manager and there is Sub-™ 


Gall it this way. 


2 Weil, Assistant Manager; then, is No. 3? 

A Three, yes. 

Q © You stated that when you were in Paris at the end of 
1560 you had a long talk with mr. Spoffoereé to £ill him in on 
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The direct holding was rather a'small fraction. 
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option on GAF through Union Bank. 
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ta later conversation. 


visit of Mz. Schmitz to Zticich or 
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who to 


Iiwas still a con- 
e 


- 


© lock over so 


when G 
Lon, 


0 mill 


a 
4 


bs} 
Q 
Q 
ic 
rot 
“A 
a 
g 
2 


ad for $ 


have any 
we 


and to give you so 


io 


nere come 


Tha 
quire 


at 
a 


id you 


j 
. Yes. 
< 


D 
D 


A 


aS anv consi.cerat 


« 


‘52 or '53 when Toray Corco 
c 


Ww 


~s 


When did you firs 


think six months or so after 


tz came to see me, as I remember, with Mr. Al Wenzel, 
who was an old friend of mine from my clectrical company Gays. 
m2 an@ I found out it was to promote our 
interest in acqui 
Q What was the length of your discussion 
Schmitz at that time? 
A You mean the first @iscussion? 
Q Yes. 
A Well, it was a pretty long one, but I don't remember 
just how long it was. 
Q Generally speaking, what was Aiscussed then? 
MR. WILSON: If Your Sonor picase, for the record may 
I m2ke the cbjection that I have on previous occasions to this 
being hearsay. 
‘ves, t will make the: sane ruling, overryuls 
the objection. 


MR, WILSO: This goes t 


mHE COUR’: That's right, goes to all of them. 


j 
You may proceed. 


BY ER. O'DONOGHUE: 
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iscussed at this 


business. 
Q What purpose 


A Well, M mit isplayed a knowledge of GAP 


of course, we hadn't gotten from Tomy Coxcoran. 


: 


about SAP activities an@ the lines 


and so on, and@ thi 


of the potentials of the i i cS wes 


indicate any knowledge of Interhandel 


Well, he told us at the time that Interh 


- ar 


cer of the principal stock of GAF. 


Was any agreement entered inte 


After a while, w 
part of Peter Grace, 


Schniitz and Peter Grace to have him act 


_~ - \ 


thering more detailed invest cigation with Znterhandel, 
| 


e 


.@) Was any arrangement meade for conpensztion? 


A Yes. He was, as I recall it 


Stipend for it. IX can't remember just whet 


m™m 


ont 


h 


im agent in fur- 


Qe 
a 


O£ the total value of the GAT on 
Dig anything come of Grace's ef 
Yes, after much work on Mr. Schraitz's t with M 
Peter Grace and, I x, Mx sit went over 
and worked on it over there, here came a time when 
arrangea for Peter Grace and mvself, accompanied by Hr. Schmitz 
to go meet with the Interhandel veople 
QQ. Approximately when was that, 
A It was somewhere around 
Q “Do you remember who was 
You mean representing --- 
Q in Sueersance 
“A No, no, I can't recall the names of the peopie. I 
only met them that one day, I @on't remember. 
Q any agreement eventuate with Interhandel 


result of 


mech oF aqreement. Peter Grace made an 


a xeally by what Tomy Corcovan had told 


thei it could be acquired for, but as I xomembex it, Interhbandel 


said they wanted 50 percent more before they would consider the 


Gear. 
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I can't remembe 
Did Mr. Schmitz =e = employment 


For a time, a short time, I don't remember 


You then left Grace in 1956, I 
That's right. 
Q After 1956, and up until 1958, 
Schmitz at all? 


XL -- during th: that I x 


On Peosle-to-People, and thereafter in 2, Mr, Schmitz kept up 


his interest very obviously in some kind a Geal with Inter- 


handel, and at his request I introduced m to a numbe 


heads of companies that he said might be interested and. 
= . | 


“ 
I think so, yes, I thought so -- and I helped him get acai 


with these people and gave my opinion ta peovle as to the 


potentials of the dee SO on, at 


Q _Do you Know who any of 
remenber now? 


A Who the companies ware? 


1@) Yes. 


Pood Machinery Co. 
rel Dynamics. 
there was Nationa 


Lead, I think it 1 t know 


me a number of times 2 the | Rat compan 

Q . Now, did -~ do you renember whether Mr. Schmitz RM 
to see you in the fall of 1958 after a visit of his to Switzer- 
land? 

A Yes, I vemenbe xr he came to s 
were thinking of a new tack, and wit 
to eee back the stock and get thoir bu 
into mee 

Q And did he say what that tack might consist of? 

told me that he had suggested to them that 

vican citizen to represent them as trustce, a 
go to work with the eee Administration, the Departms 
Justice, fone Back the business ‘into Ir.terhande alts 

Q “Did he inquixe whether. you wou2d be willing 
consider such a position? 

A Yes, he did. 


@iscussion was? 


Well, I said I would want re information before I 


could make up my mind to it. There were a lot of things < wou)? 


like to know before ; % and Io rcsaember making it clear 


‘ 1 
to Mr. Schmitz that s vi wa country was involved in this 
thing in its honor, j ne kept reninding | 


ee) 


had some ta : eneny ownership 
and so on, that I would not underteke such a job, bec 
Soetonea would have been a job -- 
stood the terms under whi was Going 


accept any compen i : and if 


desirous of having me become the trustec 


you do pursuant to 


rs 


Well, See ey there was ne g) called in Paris --+- 


No, I am not talking about 2 Did you make any 

of aasecy in this Government about 
_ Of course. 

Can you tell us who they were? 

Well, they were in high places. I don't know whether 


I want to name hames, but they were in high 


than the Attorney General. 
. MR. O'DONOGHUE: Do you have E Exhibit 11? 
BY MR. O'DONOGHUE: 
Q ., Did Mr. Schmitz suggest, at the ene of 'S@ or early 
'S9, any mooting botwecn you ang anybody in Interhande el? 


MR. WILSON: What year is that, Mr 


MR. O'DONOGHUE: End of '58 or Garly i'5 


meeting he suggested 
-- I don't know wheth that was the meeting 


up in Pexis for me to mect 


Frey in one dav. 
He came to this country, did he? 
I believe he did. 


2 


Did he indicate who he represented? 

yell, my recollection is that he represente 

ac don't know --- 

MR. WILSON: May I have that clarified, if Your Honor 
please? His recollection is that he represented Interhandel. 
Is it his testimony that Mr. Frey so informed him? 


THE COURT: Can you tell us, Mr. Wilson? 


THE WITNESS: What is that again? 


PHE COURT: Did Mr. Frey inform you that he representes 


686 Interhardel? 
SHE WIENESS: I Gon'tt remember. I can't remombex 
WLLSON: Then I ONE to strike the answer. 
CoUR?: Wad COI Tam not sure. Wnat do 


say t Ls Motion to Stri La the answer? - 
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GHUE: I think jt 


THE COURT: Yes, I will ove 


and Mr. Wilson 
2S 


represente te unde : correst 


THE COURT: Did you understand Er. Rey represented 


THE WITNES That was my understending. 


MR. WILSON: Then I move to stri 


THe COURT: I will overrule the motion. 


BY MR. O'DONOGHUE: 


Q I show you Plaintiff's Exhibit 11 and ask whether 


that represents the date of the mee ting -- wadther it refreshes 


your recollection of the dat -@ Of the meeting with Dr. Frey. 
A (Reads document.) Is this nN gate of the thing? 
Q The date of it is ae 16, 1959. I am talking 
about the text of the telearan. 


A The ‘text. 


Well, it was in New York, but I aon't xremerber where 


. en ee 
CENSe GOTT, 


O'DONOGHOE : 
O'DONOGUUE : 

¢) 23 f show you Plaintiffs Exhibit 
ana ask you if you have seen Pe. 

A Yes. 

Q 

A utline, I would say, of 
the proposed trus which would 
wnat he would eneentakel to Go, or wes expected of him to 
do. 


Whose posit 


I don't know, it isn't mine. I don't know who. 


«Dd that come out of the meeting with Dr. Frey? 
A I don't ee 
Q. Mee Wilson, I show you Plaintiff's Exhibits 17 and 22 
and ask you ify you ae the original cf ‘those letters? 
A | Yes, I recall See 
THE COURT: You recall both -s, Mr. Wilson? 
THE RETRESES yes. 
BY MR. O'DONOGHUE: 
Q In Plaintiff's 17, when he speaks of our common 
friend, who ig he referring to? 
A se Mr. Robart Sehmitz. 
Q In No. 17, the first letter says have reecived 
foe letters, datec March 4 and a, acess waich he infor 


oa aed 


Raber ts 


Me of your necotiations with 
to ther 


A the Attorney General. 


Government vould 


x actual 
accept the trustceshin: 
Q Was there any 
“Mix. Schmitz about the 
you did Reco veh A 
the moment 


had wit ch the Swiss, ET said I would 


that I could obt ain if I under- 


Dia you indicate who that would bo? | 


A .Yes. And they knew of Mr. : whom I was thinkin 


of and earcng of, and nae thought — would be very desirable. 
MR. WILSON: May I find one wno "they" is? 
COURT: I understand he is referri ing to Mr. 
Schmitz and Mr. Frey. Am I correct in that xogard? 
THE WE EROSE 3 That's right. 
BY M2. O'CONOGEUE: 
Did you subsequently leara whothe 


management or owners 
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A ink new anything ahout that. 
Qid Mr. ScAmitz talk to you any 
further about 
talked to me a number of ti 
What did he talk about? 
He taikea about the necessity. of having the terms of 
he Geese point 
out the responsibilities of the trustee and so on. 

Q Did you insist on that? 

A I don't know whether I insisted on it,. but I would 
have insisted upon it if he hadn't. But he told me that he 
had been ed .by the Swiss to draw up-a document that 
be satisfactory to the Swiss and he hoped satisfactory to the 
trustee. 

Q Had you consented to act as trustee at this time? 

A I ae eae 

Q you refused? 

In the first place I wanted to see the document, 
he show you some Gocuments then? 
I Gontt know it was then or not, but later on I saw 


them. I am sure of that. 


8506 Q Do you remember meeting a Dr. Wenrrli 


sometime in-the spring: of 19690? 
A in the spring of '60 -~ yes, I think Mr. Schnitz 


brought Wehrli to my office in '60. 
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9 And what was the purpose 
by Hr. Weheli? 


A I frankly can't remember what t was: 
Q When did you first meet a Dr. 
A I think the first Meeting with 

or consideration of the 


this txusteeshin. 


Do you remember when that was? 


| 
It was in '60, but z don't x vemenber 


Do you remember the place of the Sem in Paris? 


It was a hotel. 


Q 

A 

Q ‘Who was present at the meeting? 
A 


Well, thexe were a number of ae I believe, of 

Interhandel, and of course 1, arranged for M 
over and, of couxse, Mr, Schnee was there. 

Q } Can you tell us what occurred at 
the @iscussions were in as much aetail as yo on 

A well, the discussion was largely of the docunent 
establishing the trusteeship and Se anedoas se, I guess, hoth 
aides 36 to why certain -~ why the 


very clear, 
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clarifying tha reasons for some of the th! 
docurient establishing the trustecshio. 

For cxample, I remember that ha took considerab 

to explain that the Swiss felt it wns not as 

of the money involved, but at & honor of 
the Interhandel Co. were uppermost in the 
was Gone by the trustec, it must be undexstood jt wasn't just 

Their honoxr WaS at stak nd this ought to 
be cleared up. 

That is why he wanted, he said, the United s 
Government to turn the company ne. eee GAF back to the Swi 
That was brought out time and time again in the Ciscussion. 

—Q In ether words, to turn it entirely back to the Swis 
rather tha: 

A: ee then vroceed with selling Rt and so on, but turn- 
ing it back woule enres any taint away fron the euiciess. seizure 
of it, taint on it from the origi nal seizure of the company 
by the unites States Government. 

7 SSOke sey Clceresion about the authority of 


trustee to sell the GAF shares? 


A - Yes, he had -- the document eave the trustee to 


them, and I remember Dr. Schaefer made a big voint of the 


that, again, that it wasn't the -> the monetary return was 
not nearly co importan: Smt Swiss coming out of 


with clean hands and all taint removed ana he seid -- and J 
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well then as I 0% ~~ but he said 
ack and they 
moching 
coming to them for services obaret ae the ba hance, of 
course, belonsge at a5 Suiss. 
probably be aims -- he didnt¢ 


ox $20 million, the trustee could 


be perfectly al 


Did you 
I didn't at the time fully, no. 


Did he ever explain it to you Zurt 


Q 
A No. 


‘Q- Was there any discussion as to the 


Schmitz? 


A Yes. At that meeting, not a5 much during ¢ the meeting, 
but when the necting was ‘adjourned, br. Scha nes er came over and 
put his arm around Mr. Schmitz and 

ously for what he had accomplishea 
document, 
He gave him credit with respect to the trustee's obli- 
qa , tions and ‘duties and told me’ that oe, Schmitz is our man anc 
vill continue to be, and I want vou to le: ~ him for all 
information regarding the . t of this case wth Ca you will 


MR, O'DONOGHUE: tC have 47 and 48 nlease? 


* o- a avatwWatel > 
BY Fk. DONOGHUE: 


Nx. Wilson, I show you what: has been marked Plaintiff's 


and ask you if you rewember them. 


I remember these. 


extract of the min nntes of the 
International Indust: 
and Handel 
Call it Intcrhander 
I guess that means I han@el, 
BY MR. C'DONOGNUE: 
Q 
A Interhandel, and it goes into ve 
on cepereee of A.G. and so on; and the other one sets 
forth that C. E. Wilson has accepted the trusteeshio, and goes 


on to explain what is expected of him and so on. 


Q Did you accept at that time? 


A No -- well, I don't know whether this -- wha the 


Gate of this? April 28. At the meeting in Paris I didn't accest 


That is, I accepted provided certain things transpired. In‘oth:: 
words, I wanted to go back and talk to people in my own Govern- 
ment. Then I would accept, and I ultimstely did. 


bo: will continue to be, and I want you to look to him for all the 


mation recording th2 past of this cxse which you will nece 


O'DONOGHUE: 2 5 47 2n@ 48 nlease> 
BY HR. O'DONOGHUE: 


Wilson, I show you 


peel 7 set eg Ot 
harKkod Pleintisz 


7 and 48 and ask you if you xemomt 


23 
vee enemM, 


Yes, I remember these. 


What are they? 


One is the extract ne ninztes ioz 
the Executive 


and Handel -- 


WITNESS: I guess th et) Interhand 


: | 
BY MR. O'DONOGHUE: 


Q Cali it Interhandel. 
A interhancel, and it goes into very considéerable 


on the investing of A.G. and so on; and the other one sets 


forth that C. E. Wilson has accepted the trustceship, and socs 


on to explain what is expected of him‘an 


Q Did you accept at that time? , 


A No -- well, I don't know whether this == 


date of this? April 28. At the meeting 
That is, I accepted provided certain th 


words, I wanted to go back and talk to ia ny own 


ment. Then I would accept, and I ultimately 


- < 
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WILSON: 
O'DONOGHUE: 49, 
r Gon't think nmi was Gclivered to me 
at the S mosting, but I remember 
~adle excitencnt over 
who represented cori 
BY MR. O'DONOGHUE: 


x<c 


hat's 
Q Why was 
A Because thay were makin 


certain claims of 


tions. 


Did it have any bearing your acceptance of the trus- 


No. 


Q-. You didn't mind if they were active while you were 


trustee, is that it? 


A ° The Green group? 
Q Yes. 


A Ultimately they became active . 


* ok 
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THE COURT: Did you get the question, Mr. wilson? 
THE WITNESS; 


appre rele S . Sorc - . . . 
DEE U3 12. Ls . 2on gxroun was 


mind ~~ that this letter refers t y OSES 
place, I didn't know enough about it at 


took some exception to their gctting into 


Colonel 2 wnsend 
BY MR, 
Q Was there 
compensation to you for your services? 
A. No, there was no -- beyond my statement to t 
I wouldn't accept a Gollar. 


Q Was there any discussion of any ki 


pensation to Robert 
A The only thing I can remember was with Dr. Schaefer 
and that was immediately after -~ Maybe it 


adjourned, but they were all around in differ 


cussing what, I can't remember -~ but Dr. Schaefer made vory 


Complimentary remarks to Mr. Schmitz and so on, and told him 


S96that he woule be well taken care of. Bayond that, I don't 


recall, 


BY MR. O'DONOGHUL : 
Q Did he say that was for services 
formed or would be performed in the future? 
A No, “for the job you Rave done." 


Did you return to the United ates after that 


Yes. 
Who did you xveturn with 
A Who did I atean with? 
Q Mr. Wilson, I show you Exhibit 55 and 
ask sf you eon cell us what that 


A his is a han@writte: that I gave Mr. Schmitz, 


I believe, that he was Schaefer, that I accexpted 


the mandate and the sig wilk be airmailed to him, 


and also the suggestio they release a statement by the Swiss 
to the Swiss nowspapars of the soph tne of the trustee. And 
in that announcement -- suggested announcement in the papers 
‘that they advise that Charles Spof ford of the firm Davis and 
Polk had been selected by the trustee. 

‘Q Do you know 

A. No, I con't. 

There is no Gate on it. 


Stunidly it isn't dated, stusicityv being on 
Q ° Well, epproximately how long was 


from Paris? 
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evidently in May. a forgot: 
the Paris meeting, but this was in 
Q And aia 
Paris meeting ane 
lavse of 

= some weeks, what 

connectic 


A Well, I went to Washington, 
. ~] 


the Government, made it clear 


Q I am talking about before + 
take any particular stess? 
-A Say that again please. 


Q . . Before you accented and after you came back from 


Paris? 


A When I came back fron Paris, I told them I had con- 


cluded it. Up to that time I said I hacr't done it until r hac 


approval from my own Government for wy doines j 
es < A ~) 1G 
: | 


9 Did you obtain that? 


A What? 


Did yor obtain that? 


poncatives about 


Yes. The only one : 222 abort maintainin 


-~ they didn't want 


, John Wilson, to know anything 


upon your acceptance, what did 


2 


to get Snofford, my attorney, to go 

he dia, and began to make 
plans for the at we intended to one through. But 
about that time; mot! x 2 upsetting came on the 


~- Senator Keating wa 
a bill thet would cause General Aniline and Pilm, 
ha@ been taken over by the Government, to be immediately sold 


to either a corporation or the stock sol< and so-on, so 


could be a fully privately owned company, and this was just at 


a bad time because we were just getting underway with trying 
: gS ¢ Ying 


to work out something quite differen . get General Aniline 
back in its entixety for the Intexhandel Co. 
So I ha@ to cone down to shington and 
Senator Keating ang so on, and I asked hia why he 
z 
ducing such a bill and found out that the main trouble was 


that he felt certain of the valuable parts of the property of 


General Aniline! and Film wore going Cow: 


: endl 


an 
an 
Zz 


2 


aa 


Vv 
the Alien 
mus 


CC: 
CHR Hee 


2taL. sick 
poy seo bn 


ca 


7OU 
missio 


v 


— 


@ Government. 
Y 


42 G 


ved by com 


et 
assay 
an@ so on 


the Ozalic< 
ton 
zOn O 
Ory; 


LK 
y of lenses 


a 
ap arry 


ontkirnation. Fo 
fine re 
z 


ich 
Pry oe 

4 
Somes 


wh 


744 


: ow oe os ~ 
petee 


© than Gorman Jenses, which 


shoy were 


- ~ —— ~ 
for Jananese, so when 


heard this x m we, he decided not to 


I proceeded to work 
with the Alien Property : elieving that we 
should have the right to make a check on all the properties to 


find out what the real worth of the company was for the future. 
Q.. Before you go into that, ?} Wilson, I show you what 
has been marked for identification Plaintiff's 141 and 142, and 


if you remember what they were and what purvose they 


served? 


A Well, this has to do with what I have just been talking 
about. This was at the time that this came un, and I decided 


to send these telegrams to these Senators, try 


not to go ahead with the sale of the property on the 


that they were going to sell it. 


O'BONOGEUE: 


* * 


COURT: All 
received in evidence. 
_MR. O'DONOGHUE: 
142 is to Senator 


Everett Dirksen. 


BY MR. O'DONOGHUE: 


Q Mr. Wilson, aside from visiting 


take any other steps to familiarize yours 
A . Of GAP, in 
Q Yes. | 
Be ; Yes, I saw some knowing people, 
about their various 
standing of where 
unable to get any 
the value of the -~ I understood that ¢ 
valuable, but wasn't able to find anybocy 


ould tell me 


long they hed to run or anythi 


2 Qifference in the 


that we wore talking about. 


Q Did you regar tion 


important? 


A Very important. 


| 
August 30, 


4. 
rare 


» 


ole 


th 


c 


with he situaticn? 


co. wwany’ 


as 


came out when 


that year, ina aiscu had with Colonel Townsend, he sa 
he was even desizous of pat ¢ closed up, the 
whole matter, and would even subscribe to a 25 percent/75 per- 
cent settlement of a d © the proccads, although in fair=- 
ness to him I must say h é : sae 25 vercent by saying 
to the -- the 25 percent to ornmeni must equal $40 rill lien, 
because that was the extent 
for what they had e; 
IE Ta(OdLGi onde Th (pin rm 
ly come from that kind of a vronose2 
: business 
hin 
survey and evalua- 
tion of the plants and the business generally, which he took 
under cons sideration. 
But since he had made the rather Cefinite offer of 
993 25 percent provided it equaled $40 million and 75 percent to 
Tnterhandel. for their ownership of General Aniline, he said he 
would €onside . i rhow Of the importance 


of this, I inmic oe: f r md, XY think, Mr. Schraie:: 


handle it fot me, wii : the sent Dr. Wehrli over 


X outlined the offer of Colonel Yownsend in all its g 


Schnitz and Dr. Wehrli, but Dr. Wehxrli 


vhing Gown completely, reminding 


De. Dr. She WAS z tea in dollars 
involved as h alae? % restore its entirety 
hich seemed to have been 


So that offer 


December I ca remember. 
Q ~ Then when was th 


A It came 


ar 


le, Gid you shortly aft 
i y y 


eetings with Mr. John Wilson? 


A X don't know waether it was shortly after, but there 
. il 


Same to be a meeting with John Wilson, you know, the "good wil- 
. | 


€ I can't remomber just how long after ‘the trusteeshin. 


Do you remember how many mestines 


A ° I can cniy remember , One th: Qo one when the 


e 
Green group got kicking up again 1 


to have a meeting with the Green group 


Wilson, and to my amazement when I got 


was on the job and apparently running 
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ER. WILSCN: Can we clar 
one there." Ue didn't say where 
COUR!: Could you tell us where the two mectings 
were? 
WITNESS: It was in Washington. 
COURT: Both 
Washington. Well, no, one 
w York 


office. Is not not correct, 


O'CONG 


Q Mr. Wilson, during 


Scanitz playi 


play a very important 


you may recall that the late lamentee John 


Kennedy became our Presi@ent --- 
Q I mean: before that. mean in 
Bofore, that? 1S advised 
lean on 
backagsound information Chacwr 
Q Now often did you meet with hin? 
aA foo .often. Two ox three times <: 2k, and many tele- 


phone conversations. 


Q - Dia you call hin or did he call you ov both? 
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You di not? 
"Nos 


Did you see 


sO contrary 


trusts: had 


: pointed 


mic Ver 


out to him and som I Very greatly annoyed 


7 


by his action. 


Honor, m 
adjectives 


No, I don't think so. 


aright to express kis opinicn.. 


THRE DEPUTY CLERK: a 


eats Slypyaet: 
ee meer wat ssumber 


for identification. 
x** 
BY ER. O'DONOGRUE: 
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tir. Rosers upon the subject of Gen 


went there, I understand that Os: than 


ang the time that you now are refreshed tn 


ati you ani I say 


him together in Deceaber of '69--. 


A Yes, 


Q --cid you ever see the Attorncy General? 
A ° Ho, no, It was anreed thet Snofford would: handle 


the thing with Rogers' assistance. 


THE CLER Defeniant's Exhibit 17 marked 
for identification. ” 


: & 
Q | Look at Defendant's Exhibit 217 for identification, 
which is a copy of your Meeeenioi August 11, 1960, to — 
Attorney COS. Rogers, and see if that doesn't refresh o 
your recollection chat he declined to See you? 
i. Girescinona exnibit). | 
; . om 


THE COURT: To clarify something for me, was 


sR. WILSON: on, yes. | 
HE count: What oie was it? 
MR. WILSON: 1960. 

925 MR. WILSON: Did I give anotner year? Dorr 


that say 1969? | 


Q Does that refresh your recollection that you 


v 


sought an sudience with hin, and he would not see you? 


A Originally, ne did not want to see me; yes, 


| 


a 


Aires 
da 


O'DON 


MR, 
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| 
“IR. WILSON: “May I resume the cross—exanination 


of Mr. Schmitz? 


| 
THE COURT: Yes. 


CROSS-EXAMINATION (Continued) 


| 
BY “IR. WILSON: 


Q be 
with you on Cross-exanination, the element 


do I reea2ll correctly that you volunteered that that came 


into the Sunreme Court decisi y Ipinion? 


A Yes, I recall that I said that; as vart of the Anortean 
asa oennes 
Ubersee-"ritz von Inel an: “Ir, Justice Jackson, as I reeall, 


i) 
nad mentioned the possibility that taint —- whatever 
misht be sufficient fround= upon which the Yo ernnent could 


= | 
Justify retention or Sequestration of the pronerty. 
| 


Q Were you in a certain sense minimigine the importance 


of taint on the Brounds that it came out of a “Minority 


Opinion? 

A No, I just stated what I sald, that I recall that 
it was part of the Fritz von %ne American o opinion, 
and I recall that I said that Mr. Justice Jackson apparently 
was part of that “ilnority opinion. 

Q Mr. Schmitz, you know, time plays tricks with all 


our menories, 


A Surely. | 
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e211 the Second Uhersee ease -- this is in 1952, Moersee 


Pinanz—Yorn vy, “etpath, who was then Attorney “teneral. 
ae Lee SS SS nae ACES Y 


opinion was written by “ir. Justice ‘Vinton, and there is no 


. 


“Lnority Doinion here -- and it refers back to Clark vs. 
Aven 

Udersee Sinanz-Nara, whieh was the earller opinion on the 

a a a SLES Peet Sa 

Vbersee eise. Ani Iouula like to read you the--- 

oS ee ‘) 


MR. O'MONOGEVE: Oh, certainly, “Ir. D' Donohue, 


The one I am readinz from is 343, %.S. and the first paze of 


the opinion 1s 295 -- this is the *52 opinion -~ and at the 
monent, I an moing to read fron paze 212, 

Before I read fron pase 212, I would like to give 
you 2 citation, because it only S2¥3 Supra on pare 212, tot 
earlier oninion. Clark vs. Ubersee ?inanz-Norvoration is 
332 U.S. at vaze So, 

: Mr. Schmitz, Just to sharpen up your memory about 
this a little, I am on pare 212 of a unaninous opinion 
in the Second Woersee ease, in which “Mr. Justice “inton savs 
and I wonder if you would follow me on this, 


A Surely. 


Q "AS conStrued by this Court in Clark VS. 


Udersee Fininz Cornoration, A.%., Suora, Section 2 
et tas td 


included in the word "eneny' all corporations 
affected with an ‘enemy taint.' Since we find 


Petitioner. to be so affected because of the direct 


‘ 


"and indirect control and domination dy an enemy 


national, Wilhelm von Opel, Petitioner cannot 


recover under Section 9 (A)." 


the unanimous opinion of the Suprem? Court? 


| 
Does that now sharpen your memory that it was 


A It tells me what it Savs, what 1t savs there 
rizht now, 

Q -Thank vou, 
WR. GILSON: Would you like to peru 
WRe ODONNGHUE: Thank you, not no: 


BY "€R, WILSO'T: 


Q In your folloving of the affairs of Interhandal 


and the litigation over the years, “fr. Schmitz, did you have 


i 
occasion to examine the 18,9090-pare record which went uo 


from Judze Lays! decision of dismissal to the Court of Anpeals? 


A No, sir, 


MR. WILSON: Would you mark this with our next 


| 
number -- A, B, C, and D, in the order of the numbers of the 


volunes, 1, 2, 3, and h? 


THE CLERK: Defendant's Exhibit 18-4, ~B, -C and =D 


marked for identification, 


** * 
i 
Q “Mr. Schmitz, a record was printed in the Court of 
; 
Appeals, or did vou know a record was printed in the Court 
PF 


of Appeals in the anneal fron Judere Laws? 
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A I know that there was an appeal and that records 
are Se oe such appeals. 
| Q And you know that we lost in the Court of Appeals, 
and eventually--- 
TIP COURT: When you say "we," you mean Interhandel? 
-4R. WILSON: Yes, sir. 
BY “AR. WILSON: 
--and that we eventually sot certiorari, don't you? 
A Yes, sir. 
Q I want to show vou four volumes of the transcript 
in the Supreme Court, in Number 348, October Term) 1957,-—- 
MR.O'DONOGHUE: Which exhibit is this? 
MR. WILSOY: In 18-A to -D inclusive. 
BY “R,. WILSON: 
Q (Continuing) meee. bound together the printed 


record in the Court of Appeals in number 12 140, 


I ask you if you had oecasion to examine those four volunes? 


A No, sir. 


Q Did you learn that I had supplied a set of those 
to Mr. Spofford? 


A No, sir. 


Q You are unfamiliar with the contents of this record, 


sir, are you? 


I would not say that. I an not unfamiliar 


with all of the contents because over the years I had repeated 


@iseussions with you and--- 


Q Let me turn it around. I probably misled you 
: 
in my question. 


A Yes, sir. 


Q You're unfamiliar with that which is containea 


in this record? 


A I wouldn't say that at all. 


Q I pean what is in the printed pate=~ Are you 
“ i 


familiar with the fact ¢: methine is on a printed pare 
| 


No, 


THE Cour What I understand hin to be saying 
is, there may 2 within the printed record with which 
he is familiar, . 

MR. WILSON: cretepeay wericecene understandable answer, 

BY "IR, WILSON: . : } 

Q I'm trying to say, whether he {is fant War with 
whether they are contained in this record, : 
A I couldn't say that at this mom ment. 
MR. WILSON: If your HORS please, for orderliness' 


sake, the Court may take judicial notice of these four 


records. On that account, I offer them in evintence at this 


tine. 
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THE COURT: Without odfection, they will be 


received in evidence, 


BY ‘IR. WILSON: 

Q “r. Schnitz, in your complaint, in the Pirst 
fount of your Complaint, in paragranh 14, on vage 8, you 
allege, that “as a result of Ir. Wilson's negotiations, 

an offer was made by the Department of Justice in 1961 

to pay 75 percent of the proceeds of the sale of the 

stock of GAP to Interhandel, and 25 percent to be vaid 

"to the United States." 

Now, your counsel did not ask you about that 
phase of the testimony. Do you today reaffirm that allezation 
of your Complaint, sir? 

A Yes, but based 307 the--~ That allezation is 
there on information and belief from information that I 
obtaine? from Interhandel's trustee, and the fact that the 
sovereign does not make offers, but sugsests they will 
entertain offers is the substantial difference that I 
would put on it. 

Q You remember, we were talkins about '61 and not 
"60. 


A Well~-- 


« 


Q. --2nd vou went. on to say it was from Orrick, et 


cetera. 


A Yes. 
| 
Q You have heard the testimony in the courtroom 


here ~—- you have been present throughout or nearly throushout -- 


| 
do you still assert to his Honor that you were inforned by 


Mr. Wilson that in the summer of 1961 he received an offer 
from the Department -- he had a definite understanding with 
the Department of Justice that they would mive 75 percent 


to Interhandel? 


A No. Based upon what I have now heard in the 
| 
testimony, it was 1960, 


COURT: It was what? 


THE WITNESS: It was 1960 instead of siOptrs 
BY "MR. WILSON: | 
Q On, You remember my takine your deposition in 
‘| 
Pebruary of 67, do you not? 


A March of '67. 
Q March of '67, 


A Yes. 


Q You remember, I questioned you very much on this 
subject of the definitiveness of your testinony, that such 
an offer had been made in 1961, and you stood by it, didn't 


you, sir? 


A Yes, sir. 


Qs Ana you were present when I took the deposition of 


‘ir. Spofford in New York, weren't vou? 


Yes, sir. 
“And he would not contirm that, would he? 
A No, sir. | 
Q And so, now, you are telline his Honor that you 
have changed your mind about the tine of such an offer, ana 
that it did not occur in 1961? 
A I have not changed my mind. I am only saying I 
have been present in this courtroom, and I have heard the 
testimony presented, and I know there was one in 1969; and 


upon information and belief, I also out in my complaint my 
hope would not be involving the evaluation and audit, anda 
this 6ffer would be 75 vercent for the Swiss principals, 
or deneficiaries of the Trustee, and 25 nercent for the 
Government, orovided the 25 percent was at least $40 million. 

Q low, what was the Source of vour information 
about that? 

A I had two sources: The trustee and aaah Mr, 
Sam Pryor with whom I conferred after that and also--- 

Q “Thank you. Now, you were sayinr--- 

A Continuinsz) -- and also I was in conference 


with Yr. Spofford and the Trustee, 


Q You are siyins, in effect, that the incident, 


when this occurred which you have just recited to his Honor, 


o OF 


was at the December 2na meeting, when Vr. Sam Pryor was 


present; is that right, sir? 
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A No, after the December 2nd neetins. 

Q Are you suttesting that there was another meeting 
attended by “Mr. Wilson with “ir. Townsend and “tr. Pryor after 
Decemoer 2nd? 

A No, sir, 


You mean you were told after December 2na? 


A No, no. We had meetings involving Colonel Townsend 


as late as December 27, 1950 into January. 


Q Let's break that down: "“wWe"™had meetings. Who had 


SSA TINT uA 
MEETINGS? 


A ‘ir. Spofford, “Mr. Pryor, Dr. Ulrich Wehrli, 
| 


the Trustee, "Ir, Charles 5, Wilson, ana myself. 

Q2 Were you oresent? 

A Yes, sir. 

Q Then, “Ir. Wilson's recollection yesterday that 
he had no meeting with Colonel Townsend after Decenber 2nd 
meeting is wrons, sir? 

A No, sir. It's correct. “Ir. Spofford had the 
meetings. He went down to Washinzton to see Colonel 


Townsend for his client, the Trustee. 


Q You renember “Mr. Spofford testifyine on his 
Geposition, at which you were present, in which he said he 
never received an offer of 75 percent, don't you? 


A He didn't receive an offer. He was asked to make 


808 
Q And when did this take place, sir? Were you 
present at this? 
A At. what? 
Q When he was asked to make an offer, 
A I was present in the Trustee's office and with 


“ir. Spofford and Pryor and Dr. Wehrit when we discussed this, 


Q No, I'm not asking that. Were you present at 


Mr. Townsend's office? 

A No, sir. 

Q Would you say a few moments ago that sonetine 
after ‘the Decenber 2n1 meetinzy you eames ate in Mr, 
Townsend's office? ; 

A Never said that, no, sir, 

Q Well, let's straighten it out. Have you ever 
in ‘ir. Townseni's office? 

A No, sir. 

Q All right. So, anvthing that ever happened in Ar. 
mnrcne i aNG office you had to get it from somebody else, 
didn't you? 

A It was given to me by Interhandle, your client's 
trustee. 

Q And as I understand it, this proposal of 75 
percent, which the Alien Property Custodian urzed Interhandel's 


trustee to make, was not made to “ir. Wilson, is that 


correct, sir? 
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Oh, yes, it was made to “fr, wilson. 
Was he present? 

Mr. Wilson? 

Yes, 

My understanding-~- 


Q ~-after December 2nq? 


A No He was 
No, no. He was on the telenhone with Colonel 


Townsend, 
Q anvboedy else on the telenhone with him? 
A You would have -to ask hin. 
Q Did he ever tell you whether they 
A He told me that he talked to Colonel Tounsend 
| 
Guring that veriod, and he also told me that “fr. Spofford 


was 7Oins own to Washincton. We had 


2 
to Mr. Snofford'ts goins dovn on December 27th, and he told me 


he had talks with Colonel Townsend and he told me ‘he had 


meetings with “Ir, Dinkins, president or Aniline, and that 


‘Colonel Townsend had moderated and was not yy arainst 

the matter of the appratsa] at the end of Decenber, and that 
it had been more or less a personal antec. ana that Colonel 
onsen was limited in the time before he would =e out of 
office, and it was a question of the nechanies of settings the 
audit. And Mr, Dinkins had a meeting with “In. Charles E, 
Wilson for the vurpose of the Trustee's netting an idea of 


the value, and “"r, Dinkins told “ir. Wilson--- 


Wait a minute. 
(Continuins) --that the profits were $9 million. 


This Is not responsive to my question. Please 


Oh, I'm sorry. 
With respect to the December 2n3 meeting that “Ir. 


Pryor and I attended in Colonel Townsend's office, can you fix 
the time of the telephone call that you now say that “Mr, 
Wilson had with Colonel Townsend at which he was urged 
-~ se ‘ir. Wilson was urged to make a 75 percent proposal? 
Is that your testimony? 

A Yes, 

That it occurred in a telenhone call? 

A Yes., It may have Beceees in a meeting, too. 
I know that "p, Wilson said he was talking with Colonel 
Townsend, 
‘ Q Can you fix the time of that telephone e211? 

A Anvroximately. 

Q What is it? 

A Well, it was during the period of our intensive 
discussions on the subject matter with Dr. Ulrich Wehrli, 


and that was sometime during the period of December 14th to 


the 20th, or so -— during those days, roughly, before 


° 


v 


Christmas. 
Q Was Dr. wehrli over here at that time or did he 


come over in January? 
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A No, he came over at that time specifically on 
this matter of this offer, 
Q Did you understand that Dr. Ulrich! Wehr1i was 


over here when the Trustee had this conversation on the 


telephone with Colonel Townsend? 


A He was over here during that period of time, yes, sir, 


Q Did he iniicate to you, did the Trustee indicate 


to you_,that Lt was over the televhone that he sot this 


information? 


A well, he told me he sot the information. I know 


he told me he talked to Colénel Townsend on the phone, It 
know he also told me that Spofford was Zoins down So Washing 
ton on the 27th, and we had meetings after that into January 


during which we discussed the $49 million for, the Sovernnent 


desired by Colonel Townsend. 


Q So, the sum total of this is, that you were told 
of this incident by both “Ir. Wilson and “tr. Spoffora? 

A Oh, yes. | 

Q Now, you don't know whether it was the product of 
a telephone call with “Mr. Wilson or a personal visit of 
Ar. Spofford? : 

A . OF a combination, I don't know. 

Q You know from Mr. Wilson's testinony of yesterday, 
it Sonne not have been a face-to-face meeting vith Colonel 


Tounsend after the 2nd of December, could it? 
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A No, but his attorney represented him at subsequent, 
meetinss or--- 

Q But you do renenber that “Ir. Spofford answered my 
questions that at no time did they have a 75 nercent offer? 

A Yell, the Governnent doesn't mike offers, 

Q Yow, on your direct examination, as you reflect 
on it’ now, were you tellins his Honor that the urging of 


Colonel Townsend unon the Trustee, to make the 75 percent 


offer took place at the December end meetin? 


A I would say that it took place on several 
occasions ‘during December, 

Q Was one of the occasions the December 2nd meetinz? 

A Well, on information delief, I would say yes. 


; Q Was that the first incident that you know of 
when eitetercesme: Spofford oe ir. Wilson told you that Colonel 
Townsend urged the Trustee to make a 75 percent offer? 

A The first I knew of this, “ir. Wilson, was when I 
was asked to come into the Trustee's office to Dlan to fly 
with him to Zurich on the subject of a 75-percent-$N0 million 
offer, | 

Q When was this? 

A This was about three days after the December 2nd 


1 


meeting. 


Q All risht. And you learned then that the Alien 


Property Custodian had at the December 2nd meeting, which 
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was attended by “Ir. Pryor and me, by “r. Greene and by 


others, that you were tolda dy the Trustee that at that 
meeting the Assistant Attorney General Townsend urged the 


making of a 75 percent offer? 


A No, sir,” I was told by the Trustee that the 


Assistant Attorney veneral, Colonel Townsend, had urved 


the making of the offer of the 25~75, providing there was 


$40 million for the Jovernnent, and I dig not know which 


series of talks were involved in alien 


Q But, vou say vou knew this within 3 days of December 


énd, just now, didn't you? 


A Yes. 

A All risht. And when you were testifying on 
Direct Examination, do you remember testi tyin; upon this 
subject? 


A Yes, sir. 


Q Is it your recollection thatyou vere tellins 


his Honor that this was a subject of discussion at the 
December 2nd meetine? 
A I would gather it would have been, ves, sir, 
Q I don't want the Subfunctive. I want to aon) 


| 
were you--— . ! 


A It was my impression that it was the subject 


matter in that meeting, 
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Q And you were testifying to his Honor that you 
had been informed that this had occurred at the December 2nd 
meetin? 
A I reexll distinctly being informed by “ir. Sam Pryor 
who was at the mectinz, that Colonel Townsend was virtually 
beeminge for the offer. 


Q And this information, clearly and without qualifica=- 


tion, came to you within three days of Necenber 2, 1960? 


A Three or four days.. The record would show when < 
Iwas ready to zo to Switzerland with the Trustee. } 

Q Did you write this to Switzerjana? 

A I telephoned “ir. Saaver in Zurich. “Ir. Budich was 
here on the subject matter, and we relayed it to “ir. Budich, 
and thereafter I was asked by the Trustee to contact “fr, 
Saazver, and we were soins to =O to Switzerland to see Dr. 
Schaefer about this offer, this proposition, so we conld set 
a recovery at that time; and beecause-Dr., Schaefer said he 
wasn't available, “Ir. Wehrit vas sent over here. 

Q However, did you write Dr. Schaefer on December 
15, 1960, as per your Exhibit 95? | 

A (Examining exhibit) This appears to be a cony 
of a letter of—--- Oh, this is ny exhibit already in. Yes, 
So--- i 

Q. Now, I want you to do two things: First, I want ‘you 


to reaffirm to me that this letter purported to make a report 
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of things that happened at the December 2nd meeting. Will 


you verify that, sir? 


A 
Q 
A 


Q 


I may interruot You-~= ; \ 


A 


Q 


. 


| 
I would have to read it, 

I want you to.. 

(Witness read docunent. ) 


And if you are reading it all the way throuch, if 


I will do whatever you wish me to, 


If you are zoing to-read it all the way throush, 


then I nave mot two Questions for you to consider, 


A 


Q 


O.K. 


i 
One was the preliminary one: Were you renortins 


what you heard ahout the Decenber 2nd meeting? 


A 


Q 


No, not necessarily. Dr. Wehrli was to do that. 


| 
But, I say, don't you report in there on sone 


of the thinss that happened in the Necember 2nd meetins? 


A 


Some of the things, but in the first paragraph 


2 
I say that, "althouch Dr. Wehrii will have most likely 


returned to Zurich and revorted to you." 


Q 


All risht, Now, my second question is more 


sudstantial: Do you mention this 75 percent thrust in this 


letter? 


A 
Q 


No, I don't think so, 


Well, check and see, You'll be bound by your answer, 
Dr. Wehrli was going back with a report, 
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Q You did write’ four pares on the subject of 


A Mostly on the subject of the reason why the Trustee 


1014 did not want that December 2nd meeting, and why the Greene 


Group were not interested in the paramount interest, the 


cardinal interest of your client... 

Q Tell his Honor, one way or other, does the letter 
refer in a single phrase to the desire of the Attorney 
General, the Assistant Attornev Teneral, to have “ir, Wilson 
make a 75 percent offer? 

A You'll have to permit me to read it before I 
can answer that. | 

Q I want you to. 

A (Witness read document.) 

Q What's your question, “Ir. Wilson? 

A My question is: Is there anvthing in that four- 
page letter renorting on the incident that I have been 
asking you about? 

A No, sir, 

2° Do you, going back to sitting in on “ir. Spofford's 
deposition, which was taken right after “ir, Wilson's in 
New York, in Pebruary of '68, do you remember my asking 
these questions,and these answers being given? 

"Q Did you: get any offer at all? 
" MR. O'DONOGHUE: What page? 


MR. Wilson: Page 14, “Mr. O'Donoghue. 
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"Q Did you get any offer at 212 

"A I Bot no offer from elther-—- 

"Q Did you make an offer? : 

"A No. “yy, no, I dtd not.. I made no specific 
offer. If by an offer you mean one, t10, three, four, 
with the terms, financtal terms, I made no offer," 

Do you remember that testizony, sir? 

A It's there, I renember it now. 

Q Just to close out this line of inquiry, ts it 
your testinony that you were iene dy the| trustee that he 
had teleshone conversations with Colonel Tomsend after 
December 2, 1960? : 

A Yes, that is my understandinz, : 

Q Now, on the stand yesterday, “Mr. Wilson gescribed 
a conversation of “Ir. Townsend earlier than the December 2n7 
meeting, in which he said he Sot a definite offer fron 
Colonel Townsend of 75 percent to the Swiss and 25 percent 

: | 
to the United States Soevernnent, provided 25 percent 
equalled $40 million, 

A Yes, sir. 

Q Do you now reaffirm that “fr. Wilson tola you of 
that incident? : : 

A Repeatedly; I reaffirm that he told it to me 


repeatedly, 
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Q And that this occurred before the Decenber 2nd 
meeting? 

A Before the December 2nd meetine, I recall the 
Trustee telling me Colonel Townsend “ent harpinz on 
wanting to be assured $49 atillion. 

2 And did he deseribe it as a definite offer of 
75 vercent, as he dit on the stand yeste 

A . On the stand yesterday he said that that's the 
way Colonel Townsend told hin pone Colonel Townsend wanted 
to settle it. 

a But he described it, “Mr, senate -- yesterday 
you were in the courtroom -- as a definite offer of 


settlement, used that term. 


A Well, if the record so showed it. I would have 


to go by the record of the testimony. As I recall sitting 
in this room vesterday, ani “Mr. Wilson savinz the way it 
was was the way Colonel Townsend told him that he, as 
Trustee, should know that this is the way that Colonel 
Townsend would like to settle it -~ $49 million. 

Q Do you remember my asking “Ir. Wilson yesterday 
if it were a mere suzzestion, as he testified in New York, or 
was it a definite offer of settlement, and what did you hear 


him say in answer to that question? 


t - 
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A Well, if I reeall yesterday, the Trustee was 


sayinn, well, in his mind it was specific, in so far as beins 


25 percent and 440 million, but the combination of 25 
and 2ho million still left onen the question 2s to how mush 
the 25 sould be on an audit, 

Q Dia he sav that it was 4 sugzestion froa Colonel 
Townsend, or a defins offer? © 


A I gathered 


2 ~ Not gathered. What do you recall that you heard 


ne said yesterday that his undere 


Standing was that Colone) Townsend Was definite about th 


$40 million, and that this is what Colonel Pow 
Q Did you hear hin say that it was 
Ssumrestion? 


wu 


A Yes; I heard him say that as far as he was concerned, 
| 
it was a clear-cut understanding, 
Q When your Complaint was Tiled in this case, 


why didn't you rely upon the December 1960 incident, and not 


the mid-sunmer of 1961 incident, to talk about an offer of 


75 percent? | 


A Well, for the simple reason that during 1961, there 


was a point in time ~- let me see —-— right at the time when 


Mr. Orrick started in May approximately, when “ir. Orrick 
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came into the additional duties of taking on the 
responsibtlities of the Alien Property Office; and I 
remember being called up to the Trustee's office, and the 
Trustee said that Ir. Spofford had come back from “fr, 
Orrick's office, and that Snofford was elated with his 
progress with “ir. Orrick, and he wanted to know how I felt 
about the idea of a dollar discussion coming up after all 


the pre-conditions were met as to the format—-- 


Q .. Mr. Sehmitz, you are not answering my question. 


Wait a minute. ‘lo, you're not. Wait a minute. 
> 


A And that Spofford said to Yr. Wilson that his 
feeling was that “ir. Orrick would so along with an amount of 
ten to tventy million dollars. 

Q My question fee Why is 1t that you didn't put 
in the December 1969 episode as one which involved 2 
75 percent settlement with the United States Sovernnent? 

A Well, it is, was my recollection that when we 
started off in 1961 with this thing, that the discussions 
first started on a 75-25 basis with Orricx, ere we left 
off with Townsend in 40 million; and the Trustee was working 
toward a hundred percent all the time, and. trying to get 
the Sovernment down, 


Q That's not what I'm asking you now. I'm asking you 


- 
. 


if you had knowledge when you filed your law suit, if you 


« 


believed that an offer was concrete in 1950, why didn't you 


put it in your complaint? 


A Very simply I believed that it was also concrete 


to the point of 75-25 in 1941. 


Q Do you still believe that? 


A Oh? Yeh Yell, the wora "conerete” -- T believe 
| 
it, that in 1951, that the Trustee was able to met the 
same level that he sot in '60 «with Townsend. 

9 And you are telling his Nonor that vou are stickinz 
by the allezation in Paraczranh 14 of your Complaint that in 
1961, there was an offer to Serie for 75 sercent for the 
Swiss? Is that your testtnony here? 


A Ho, Decause I've testified the Gov nment doesntt 


| 
ver 
. | 
make offers. The Yovernment asks to have offer rs made to it, 


Q Didn't you allese in your complaint that this was 


a firm offer of 75 nercent? 
A It was my understandin~, and I swore to the 


comolaint on information and belief. Anda as I say, I was 
under the information and belief that during 151, in the 


initial vhases with Orrick, that the Governzent was willing 
to entertain the 75~25-l0; and I believed that then, and I 
even know I-~ I ‘believe the Trustee was able to set it 


for ten to twenty million dollars. 


Q Mr. Schmitz, the complaint that is now on trial here 


is the second or third complaint that you have tendered to 


this Court, isn't it? 

A Yes; they were all equitable lien complaints, 

Q You tendered one in intervention before we closed 
out the proceetlines before Jude Pine, didn't you? Right? 

A During the operation of the Settlement Stipulation 
(for) before Pine, I tried to intervene. 

Q Then, you filed another Somolaint in which you 
sought to proceed wholly on the equitable lien theory~-- 

A fhey were all ioe lien theory. 

Q Wait a minute -- and service of process on 
Interhandel by rezistereda mail, didn't you? 

A Yes. 

Q And after the Kellerine decision, which said I was 
an agent of Interhandel, you filed a third suit. 

A Well, they are all basically the same suit. 

Q And the third suit, you served me with the papers, 
didn't you? 


A Yes, sir. 


Q When did you first assert the claim for $11 million 


as a finder's fee; based upon 75 percent, or $225 million 
of the settlement? When did you put that in your Complaint 


the first time? 


A I put it in my Complaint in '67, but 4t st421 


ww v 


would have been adduced in testimony in the previous--- 
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Q ‘'y question is, it wasn't in your earlier 
Complaints, was it? 
A It didn't have to be. 3 
Q Just answer me yes or no. Don't arcue the noint. 
A It wasn't in my earlier Complaint, no. 
Q And tn the earlier tuo Conplaints, you elaine 
5 percent of $145 million, atdn't vou? 
A Yes, sir. 
| 
Q And then you prevared this Complaint, or you with 
your counsel prenired this Complaint, in whieh you relied 
upon a firm offer in 1951 to base your elain of 5 percent 
upon 75 vercent settlement, diantt you? Answer that 
yes or no. | 
A Yes, surely. 
Q And when “Mr. 9'Donoshue prevared that Complaint, 
you knew of the conversations that had taken place between 
you and “ir, Wilson with resvect to the DEcenes 1959 


incldent, didn't you? 


A Ch, sure, 


Q But you didn't put it in your Complaint, did you? 


Which Complaint? 
Any Complaint. 
Sure I dia, 


Where did you put it? 
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A Put what? A conclusion of fact as to 2 specific 
conversation? I wouldn't want to make evidentiary things 
in my Comolnint. 

g Did you say anythin about any offers being made 
in 1969? 

A Offers weren't mae. It was a matter of Colonel 
Townsend aszvinz eee to make an offer, This was a 
matter of form2t or procerlure with a sovereiazn. 

Q i Are you now todav saying to his Honor that, 
whether or not you can do this legally, you are tellins 
his Honor that you are relyinzt upon an offer in 1960 to 


raise your clain from $7 million to $11 million? 


~ 


A I'm relying in this Court on the evidence that 


comes before the Court. 

Q What reliance do you put unon the 1959 evidence 
to sunnort vour increase of your claim from $7 million 
to $11 million? 

A The reliance I put on it is whatever is brought 
out as evidenc? in this Court. 

Q ‘What evidence has been brousht out in this Court? 

A That's a matter of the record, of the transcript 
of the trial. 


Q Is that the only answer you want to make? 


A’ I*11 make more if you want*to ask me some more 


questions. 
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Q No. I want to give vou an opportunity, a free 
opportunity, in your own lanzuane to exnlain to his Honor 
why you put 1951 as the time of the offer tn your present 
Comnlaint--- 

A Very simple. 

Q Wait a minute. --when vou were aware of the fact 
that the offer was made in 1959? : 

A Because, in 1961, the Trustee was deessens 
under the new Kennedy Administration, with new staff in the 
Governzent, and it was my understanding that ten early voint 
in 1951, the Trustee informed me that he would have no 
trouosle getting the 75 nercent thinc, and that Spofford had > 


been down in Washinvton, talkinz to Orrick abput dollar ficures 
and arrangements; and I mnderscood from the Prustee when he 
called me un one day and said, "Bob, would you so alons 
with the 75-25 now with the Jovernment because we can get 
it?" And I went on that to assume that the Trustee could 
get it at that point. . 

So, therefore, on information ani belief from 


Interhandel's own Trustee, it was ny understanding that 


he could get that, so I naturally had a right to put it in 


the Complaint, even though I knew that in 1960 we coulda 


have already had it. 


Q You say in 1969? 
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In 1969, I ar we could have had it. 

Q ' Is there any more explanation you want to make? 

A I don't think I need to sive any more. 

Q Were you aware, as won sat on the st2nd in 
Direct Examination, that your Counsel eid not as you one 
word about any offer of 75 vercent in 1951? 

A I would have to look this--- This is a pretty 
big record by now. 

* I'm asking, do you remember you weren't asked 
about it? 

A Nell, I haven't been on redirect yot, have I? 

Q What is your recollection 2s you sit here, as to 
whether you were asked about it? 

A I don't recall beins asked about it. 

Q tr. Schnitz, was £t planned between you and your 
Counsel that you would not be interrozated about the 
allegation about a 1961 offer when you took the stand? 

; A “My counsel and I make no plans of that sort at 
all, no, sir. 

Q I am going to ore this incident, with the 
challenge to you and your counsel to find in the record -- 


and you can have my transcript to do so -- any allusion in 


the Direct Examination to an offer in 1961. 


MR. O'DONOGHUE: I object to that, your Honor, as 


being arvunentative,. 


COURT: Yes, I will sustain the objection. 


WILSO'l: It's still on the record, isn't it? 


COURT: Very well. 


SILSON: Sir? 


CONRTs You may proceed, 


Q 
these are apnoroximate years -- “fr, 
“interest, by reason of his loyalty to his 
Grace % Company, for the 
General Aniline stock fron 
A I wouldn!? 
Q How would you deseribe Mr. 
the transaction? 
A Mr, Wilson's interest in ene transaction was that 


his primary duty to his employer, the Srace Company, was 
| 


to advise the Grace Company how to diversify and acquire 
i 


into the chemical industry, per se, His interest was keen 


to negotiate an acquisition of the General Antline & Filn. 
| 


Company, but it had to be Gone on a very careful, step-wise, 


meticulous basis. And so, I wouldn't phrase it quite the way 


| 
you put it, 
Q Well, any way, he was active and interested in 
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Grace Company acquiring Teneral Aniline from the 
Swiss, wasn't he? 

A Yes, sir. 

Q Vere you at any time with “wr. Wtlson at Shields &% 
Connany, talkins to Paul or comney Shields or talking to 
facRae Svkes? 

A I did not “now “ir. Wilson until Aumust 15 of '53, 
hadn't met him before Aucust 15, 1953. 

Q , Now, after he left trace, is it not your testimony 
that with resnect to every one of the individuals that you 
talked to about acquirine teneral Aniline, that on one or 
‘more occasions, fr. Nilson was present at those meetinzs? 

A Yes, I would sny so. 

Q And this includes "rank Pace, of General 
Dynamics? 

A Yes. 

Paul Davies of "ood “Machinery? 


And Joe “artino, of National Lead? 


Q 
A Yes, sir. 
Q 
A 


Yes, sir. 
Q Why was he present on one or more of the occasions 
in these incidents? 


A Well, I will tell you the reasons I would say -- 


he may have his own, I will first point out this one thing, 


829 
that of course, he met the Interhandei Board in Switzerland 
in '53, and had the dealings throuzh 155; and he had become 


rather really friendly towards the cause of your client. 
| 
Secondly, when President Eisenhower asked him to take on 


the presidency of the Peorle-to-Peonle Foundation, “fir. Wilson 
| 


who had been my boss for three years, hid become my: friend 


and he was profoundly concerned with this confisca 


private property. 

He had, as I testified earlier in this trial, 
had reneatedly been asked to the Waite House to consult on 
the matter of enhincing and upliftins Anerteat's position 
in the world; and I recall that I went to nis offices at 


Peonle-to—Peonle during the Summer of 1955, and I hea 


drawn un a letter to him, and I asked him a question: I 


asked him, I said, "fr, Wilson, coulda it be consistent with 


the princivles of People-to-People, that we should abide or 
tolerate this confiscation of Internandel property?" in 
sudstance. 

So, therefore, the reason “Ir, Wilson took the 


troudle to give his valuable time to talk to Yr. Pace, 


to “fr. “Martino, and to “Mr. Davies was that he: stood by there 


to say to these gentlemen that he, from his personal talks at 


the White House, was convinced that the Sovereign United States 
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Government would want to return this voroperty. And the_ 
problems that were discussed with these sentlemen were, of 
course, all modified by their subjective corporate needs. 
They had their own desires and their own {deas, but the 
whole matter was one of seeing whether or not we could fit 
their posture to the benefit of the Swiss. It was basically 
that. 

Q Now, in all these anproaches that you made or 
that os made to you by Prank Pace, Paul Davies, Joe 
Martino, you were seeking an asency arrancement with these 
American entervrises to help them acquire Seneral Aniline 
“from the Swiss, weren't you? 

A No, sir. I was seeking to help the Sturzenevgzer 
conto and your client to recover their vroverty with 
every piece of reinforced vower that could be; and if this 


Anvolveae a matter of their zettings it throuzh my agency, 


yes; but it was primarily that I was seeking to enlist every 


bit of support for Interhandel. 
Q Was that the same situation with Shields & Company? 
A ‘With Shields % Company, I think the first letters 
that are put in as exhibits here speak pretty basically 
what the objectives were. They speak for themselves. 


Q Were they different objectives? 


A Not as far as I was concerned. 
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> 4, In other words, is it correct to say, from what 
you }ave tust said that Sturzenez-er's interest was more 
paramount than the néonle who were vaying you to be their 
arent? | 
A No, not «whatsoever, I can honorably orotect the 
interests of your client, and still euile peonle to a 
successYrul foinins of forces 


loyalty in that? 


Q But you were seeking employment by Joe Martino, 


of National Lead, isn't that so? 


A I don't work for nothinz. Yes, sir. 


Q All risht. “ir. Wilson was not seekins any monetary 
gain, was he? 

A No, sir. 

Q was he the one who introduce3 a these people? 

A No. | 

Q Vell, then was he the one--~ 

A That's too absolute an ano He introduced 
me to “ir, Davies, but I was introduced to “artino by John . 
Nugent, and I was introduced to Frank Pace in ay church. 


with me 
He was an usheryin my church and I knew -him. 


Q Well, “ir, Wilson went along to support your 
thesis?- 


A No, sir. 


1039-21940 Q Did he support--- 

A What do you ea by my "thesis"? That's a broad 
subject. 

Q The thesis that the Swiss were entitled to met 
this back and that this should de Americanized, and all of 
that approach that you and I know, we are so faniliar with? 

A Yes., He supnorted the idea that wur clients were 
entitled by rizht to set this back, but it went beyond that. 

Q ; Did he make assertions in '57 and '58 to Paul 
Davies and to Joe “Yartino and to Ppank. Pace that the Swiss 
were "clean" in this transaction, thit he was sure of ati 
and that they oushnt to get their oroperty back? 

A He made assertions definitely that he believed 
that the confiscation of this property was wrons. 

Q And did he do it-—- 

A He believed that Sturzeneecer was "clean," yes. 

xk 

Q He did that on the basis that there was no enemy 
oat and no enemy taint, didn't he? 

A Well, he did it on the basis that he waS, over the 


years, I think I can say that he did it on-the basis that there 


was no enemy control, no enemy ownership. The question of 


taint, which was still nebulous as you showed in the record 


that you just introduced here. The tdint was used by the Court 


of Appeals as quote unquote. 


Q Supreme Court. 

A As quote "taint" unquote, and the doctrine of taint 
had not been established. | 

Q But you had a gocd advecate in Mr, silson in suppor- 
ting your thesis that this was an unjust confiscation and that 
the property ought to be returned to the Swise? 

A No, he didn't try to support my meaner I supported 
that myself as a representative of Sturzenegger, But Mr. Wil- 


son basically attended these meetings in order to tell Mr, 
Davies and Mr. pace of his personal understanding of the 
policy posture at the white House, 

Q Mr. Schmitz, only two questions and answers back ~- 

| 

and if you want it read back I will asx Mrs. Tayler to read 
it back. : 

oe Please. 


Q You said he was reaffirming the cleaness of 


Sturzenecgger? 


A Why sure. Certainly he believed Sturzenegger was 


clean, 

Q And actually, you know that Dr. SCenerren was 
the main target of the attack of the United States Governnent in 
the Interhandel case, don't you? 

A Sure. And I know a lot of other Snines about the 
matter. : 


Q I know. 
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This. is not for arguing. 


I'am not going to, no. 


A 
Q Wait a minute. Don't argue with me. 
A 
Q 


You knew that when you asserted the cleaness -~ and 
this is a shorthand phrase that you ae I know what we are 
saying -- 

A Sure. 


Q And this is about one matter that you and I agree 


You're darn right. 
I think he was clean, too. 
Your darn right. 
Q The point is that Mr. Wilson was readily telling these 
gentlemen of his belief in Sturzenegger's cleaness, wasn't he? 
A I would say 50, and there are two -- 
Q Why did Mr. Wilson need -~ you want to answer some~ 
thing else? } 
A Please question me. I'11 answer. 
Q Why do you make such a point of Mr. Wilson having 
to be satisfied from Dr. Schaefer in 1960 about the cleanliness, 
let's call it the cleaness of the Swiss? 
A Now, the matter of the justness of the Swiss's 


cause and the unjustness of confiscation was in the mind of 


e .Y 


the men. I am not going to pivot on labels but I want to say 


this: That with respect to the matters of Sturzenegger and 
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the Sturzenegger character, I pointed ae repeatedly over the 
son to Mr. Wilson and certainly to Mr. Davis and everybody 
I talked to about it, that the position, of course, of the Swiss 
govermaent was focused on their ratifying the Washington fom 


cord and the Sturzenegger cleaness had been found validly so, 


under the terms of that Accord, so, from the! point of view of 
the sovereign Swiss government: there posture towards The Hague 
anda towards eaeconeine treaty obligations that they saw they 
shoulda do, were with respect to that treaty. However, with 
respect to the allegations of the defense in the Department of 
Justice who were really giving you a very hard day's work all 
the time. With respect to the contention that they would have 
a defense on teint, I alu ; ete h ‘0 my understanding 
that taint was not a doctrine that would ever be Gesensieae in 
1044 the United States. | 
| Q I understand, that but you are now vente away from 
the text. My point is that when Mr. Wilson introduced you to 
thesesindustrialists¢#hem you knew him and took him along with 
| 
you in 1957 and '58, he was verbally supporting your positicn 


in talking to these people that the Swiss were clean, wasn't 


he? 


A I don't think he used the word clean. I wouldn't. 


Q This is a shorthand phrase. 
A I would say affirmatively that he said to these men 


that he believed that what I stated to them about the integrity 
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of Sturzenegger and the Swiss positions was valid, say. It's 
a question, however if I were going to take on the duty of a 
: I would want 
trustee and I were a rich man I'd know dogonne well;the man 
giving me the powers to tell it to me to my satisfaction then. 
That's another matter. 

Q The bankers cane into this case for the first time 
in the year '58, didn't they? 

A Well, wait a minute. Sturzenegger was late '57 —— 
Sturzenegger worked this thing eased -- the Board meeting 
that put Pfenninger, de Loes, Schaefer and Reinhaardt on the 
top positions was at that famous reorganization stockholders 
meeting. 

Q This was what, June of '58? 

A Yes, about that. 

Q none to your knowledge ~- first, let's develop who 
Dr. DeLoes was. 

vA He was the president of Swiss Bankers Association in 
Geneva. | 

Q To your knowledge had any of these four individuals 
had any historical relationship with I.G. Chemie or Interhandel 
prior to their going on the Board? 


A They had not. 


THE COURT: What did you say? 


THE WITNESS: They had not, sir. 


BY MR. WILSON: 
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Q Then the assurances these gentlemen would give to 
Wilson, while very welcome assurances and perfectly proper, 


to be based on what they were told, weren't they? 

A Well, it was a little stronger than that. At Paris 
Dr. Schaefer stated to Mr. Charles E. Wilson that he came on 
the Board and that this entire change was om which was backed 
by the Swiss government and that he came on the Board with =e 
clear backing of the Swiss government that there was not one 
iota of taint. 

Q You had read the SeiScCommenention Office's reports, 
hadn't you? 

A Qver the years I was given about 45 pounds of paper 
by your client and I read most every one of thea over the years 
including that. 

Q viel, it did not take 45 pounds of paper to write 
briefly the Swiss Conpensation Office Report which is in this 
first volwne of about 40 pages? 


A I read it around 1951 or '52, 


Q You had told Mr. Wilson what was the product of 


your talks with your old friend Sturzenegger? 
A When? 
Over the neetornios this case?- 
Yes, I am sure. 
Your uncle Albert Gadow? 
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Q Your father D.A. Schmitz? 

A Yes, sir. 

Q And you had thereby reinforced his belief in the 
worthiness of the Swiss cause, hadn't you? 

A I would say so. 

Q Whereupon with that reinforcement he then was suppor- 
ting the Swiss cause from the point of view of being metitori- 
ous? 

A When was this? 

Q '57-58? 

Ar He was also supporting the position of his govern~- 
ment in that he said to me repeatedly over the years -- I re- 
call he had come back fron Washington and he would repeatedly 
fathom the attitude of the government with respect to finding 
a@ way to unvest or divest eee of this so that therefore -- 
there was not too great a dissinilarity between the ultimate 
analysis between the positions of the United States Government 
or Swiss. 

Q You slipped in the word "also" on me there in that 
answer. My question is, let it be true that he talked to the 
people in Washington and told to his friends what he talked to 
the people in Washington about. My point is he also told your 


friends of the sanctity of the propriety of the meritoriousness 


of the Swiss cause, didn't he? 
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The justness yes, I believe he believed in the just- 


BY MR. WILSON: 

Q Mr. Schmitz, on your direct examination, and I have 
reference to page 146 of the transcript, youn testifying to the 
era when Dr. Frey wes active and I said this -- that Dr. Frey 
also asked me to ask Mr. Wilson to do smareyot he could do to 
opposition to the indicated attempts by Senator Keating and 
Congressman O'Brien, I think it was, to get a bill passed to 
compel the sale of their property -- do you ee testify- 
ing to that? 

A Yes, sir. 

Q My question to you is, are you avare of Mr. Wilson 
doing anything at that time as suggested or requested by Dr. 
Frey? | 

A I can't recall what he did. I just renenber Dr. 
Frey asking me. 

Q He asked you to keep sommes available to follow 
the proceedings before the Senate Judiciary Conaittee, the so- 


called Johnston committee; isn't that true? 


A Yes, sir. 


Q Did Mr. Wilson report to you that he had talked to 


any members of the Congress in 1959 about the! sale bill? 


A I can't recall that he did. 
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Q Do you remember whether you rejected the suggestion 


or request of Dr. Frey that Mr. Wilson be active in the legis~ 


lative area?- 

A Well, I didn't reject it. TI said I would transnit 
his request and tell him. | 

Q And did you? 

A Yes, sir. 

Q Did you meet with resistance from Mr. Wilson at that 
time? 

I don't think SO. 

In other words, he = quite cooperative? 
Ke was always wonderful. 

You sidé-stepped my adjective. 

He was good. 

Q No, no. He was cooperative with most of the things 
you asked him to do? 

A Not always. He weighed ovenrinine. 

Q . Can you think of a single thing you ever asked him 
to do that he didn't do? 

A Yes, I can think of some things where I asked him 
his advice and would have liked to have had him to do some things 
and le said it would be better if he didn't. 

Q _ Was this one of them? 


A I can't recall that this was. 


Thank you. 
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Do you remember, Mr. Schmitz -- going to another 

subject now -- do you remember that you ceneen Zurich in Oc- 
tober of 1960? 

A Yes, ae 

Q Can you fix the approximate days you were there? 

A I think so. I think I was there about October 13th 
for.about a week thereafter. | 

Q Prior to that time, namely, on Rerestars 1, 1960, had 
you written Mr.Charles Wilson, as per Plaintiff's Exhibit 64, 
in wnich you described services that you could or were renderi 
and raised the question of compensation? 


A Yes, I wrote this letter. 


Q@ And -- 
* * OK ' 
THE DEPUTY CLERK: Defendant's Exhibit 19 marked 


for identification. 


BY MR. WILSON: 


°Q Were you aware as to whether Mr. Wilson transmitted 
that letter to Dr. Schaefer? 


A I could not say right now that I know he did or 


didn't. 


Is - 


Q I wonder if you will look at Defendant's Exhibit for 


identification 19, a letter dated August 4, 1960, and see 


whether you ever saw that letter before <- or;a copy of it ~~ 
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1051 around the time I mean that it was sent? 
A Well, yes, one refers to this letter. This is a 
letter of transmittal of this letter Gudionsnen 
Q MR.WILSON: This and this is not very helpful. 
THE WITNESS: Plaintiff's Exhibit 64 is a letter which 

is enclosed with Defendant's Exhibit 13. 

eK x 


BY MR. WILSON: 


Q Up to this time, you had been reimbursed for your 


expenses of some $13,060, had you not? 

A Up to that time, I was reimbursed at the express 
offer of Dr. Schaefer to be so reimbursed for expenses. 

Q Mr. Schmitz, don't -- no, no, no. I want you to 
stop now because you interpolate these parenthetical expressions 
which are motcEascoey in ARSE and are self-serving -- 

A Some expenses. 

Q -- and which are self-serving but you did get a re- 
mittance for expenses? 

A I received a remittance for expenses. 

Q Do you remember whether that went out in two pieces? 
It was thirteen thousand some dollars that you submitted a 
bill for, wasn't it? 


A Yes, sir. 


Q_- And do you remember it went out in two pieces, $10,000 


o 


you asked to be sent to credit your wife's account? 
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A I can't recall what the routing was. 
Q Do you remember that somewhere eons the line you 
telegraphed to send the rest of it? | 


A Oh, I think I telegraphed about sending a balance 
to my account at Chase Manhattan. 


Q The balance you were talking about -- 


MR. WILSON: Get that telegram, will you, Frank? 


July 1 I think it is -- 
BY MR. WILSON: 
That was the balance of the expense money, wasn't it? 
Yes. | 
MR. STRICKLER: July llth is the right date. 
MR. WILSON: Mr. Bassett, will you give this a number 
and see what we can do with it, please? It's a terrible copy. 
THE DEPUTY CLERK: Defendant's 20 marked for identi- 


fication. 


BY MR. WILSON: 
Q Mr. Schmitz, this purports to be a Western Union 
cable to Dr. Wehrli of Union Bank, July 11, 1960, sent by you, 


it's Defendant's Exhibit for identification number 20. if you 
lee 
can read that you're a better man than I am. 
2 
(Witness reading) It's a telegram, cable, copy that 


“ | 
to Dr. Wehrli. 


And picked up the balance of these expenses, didn't 
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A If I can get out of this photostat ~-"please wire 
balance to me, same routing original account draft, ee 
letter Wednesday, regards, Robert." 

Q Well, all I want to establish is that the balance 
you refer to there, is not related to compensation but to ex- 
penses, isn't that right, sir? 

A 

Q 
the Court may keep up with you and me and what we are seeing 
here in Plaintiff's Exhibit 64, after describing the nature of 
your services, ycu do suggest a figure for compensation, for 
@ period, don't you? 

A Well, this Sener paragraph says: "I submit that the 
consideration for such services for July lst '60 to December 31, 
*60 be $25,000 plus expenses." From July 1 to December 31. 
That paragraph is only part of the letter, though. 

Q Don't let me keep you from mentioning anything else 
you want to. 

A The letter speaks for itself, it's in evidence. 

MR. WILSON: Your Honor, I ‘haven't been too precise 
about making offers, while I think about it may I offer 19 and 


20, because I have it in my hands? 


THE COURT: Any objection, Mr. O'Donoghue? 


. 


* * * . 
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THE COURT: The two exhibits are received in evidence. 
* KK | 
BY MR. WILSON: 
Q i show you Plaintiff's Exhibit Humber 70, and ask 


you if this is letter dated August 30th, and ask you if this 


1055 is a comnunication which you received from Dri Schaefer} on 


- 


or about its date, allowing for travel time? 
| 
A Well, this is a letter I received fron Dr. Schaefer, 
; | 
Q Did Dr. Schaefer make youa Counter proposal in 
there, and would you read that section to His Honor or read 


aS much of it as you think fairly presents cae position? 


A This letter presents his position, 


Q If there is anything in there you want to read -- I 


asked you to read. 

A | I will read the whole letter if you wish. 

Q Read the part about the $3,006, will you? 

A Where shall I start, Mr. Wilson? To make sense, 
You tell me and I will read. 


Q Let's read the whole letter, It is not long, Your 
Honor, may we? . 
THE COURT: Yes. 
THE WITNESS: “Dear Mr. Schmitz: eechartes E. 


Wilson has sent me your letter of August lst and I had in the 


meantime the opportunity of discussing this matter with my 
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colleagues of the Executive Committee of the Board, Already 
at the occasion of our meetings in Zurich and Paris I told 
you how much we appreciate your assistance enderhat we entirely 


agree to hold at your disposal certain sums‘as a compensation 


for the time you Spent in this connection. As to the program 
outlined in your letter, I however believe that for the time 
being, we have to split up into two parts. At present the 
main item will definitely be to help Messrs. Charles Wilson 
and Spofford in their endeavors .and to keep all necessary in- 
formation at their disposal. Gtite a difficult task may arise 
if and when the first decisive step in the direction we all 
have in mine will be accomplished. I em fully aware that at 
Such a time, perhaps a much farther-reaching cooperation will 
be required. I therefore should like to propose to you an 
agreement with my colleagues of the Executive Committee for 
the present period a monthly retainer of $2,000 and to re-exanine 
the situation when our plans further proceed. With kindest re- 
gards. Yours sincerely. Schaefer," 

THE COURT: What is the date of that letter? 


THE WITNESS: The date of this letter is August 30, 


BY HR. WILSON: 


Q Mr. Schmitz, I show you Plaintiff's Exhibit 78, dated 


September 13, 1860, and ask you whether you identify that as a 


letter which you wrote Dr. Schaefer in response to number 702 
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A Yes, sir, Plaintiff's Exhibit 75 dated September 19, 
| 


1960 which is a letter that I wrote to Dr. Schaefer, 


i 
* ok OK ' 


BY MR. WILSON: 
Q You identified Dr. Schaefer's letter to you of 


August 30? 

A Yes. 

Q Let me show you next in chronological order number 
71, which apparently crossed in the mails. Is that a copy of 
your letter to him of August 31? I want you to took, I think 
it's the last paragraph, if you don't mind? ° 

| 
Just to be sure you don't read —- yes -- would you 


read the last paragraph? 


A Yes, I will. The last paragraph states: "The trus- 
tee and I were both wondering yesterday’ why there hed ae no 
response or action taken in reply to his letter to you earlicr 
this month enclosing a copy of a letter of mine to the trustee, 
Could it be that you have been expecting and awaiting @ paralle 
formal letter from me in this regard? If this is 60, your 
advice will be appreciated. Yours truly. Robert A. Schmitz." 

QQ. If you ont to take a quick glance, this is in evi- 


dence so you needn't worry about that. I think that's the only 


reference to money, isn't it? bea) 


A In this letter? 
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A I guess so, yes, sir. 

Q ‘Let me show you together 74 and 75, both bearing 
the same date, namely, September 19, 1960, and both addressed 
to Dr. Schaefer. Do you identify those two-letters as being 
letters dispatched on or about the gates stated? 


THE COURT: Whose letters are they? 


THE WITNESS: These are letters of mine to Dr. Schae- 


THE COURT: Both of them? 

THE WITNESS: Yes. iI identified these as letters of 
mine dispatched to Dr. Schacfer dated pacar 19, 1960, one 
marked Plaintiff's Exhibit 74 and the other Plaintiff's Exhibit 


75. 
BY MR. WILSON: 


Q I am anxious that you shall read aloud 74% which is 


the one that Mr. O'Donoghue called my attention to. So let's 


lay that aside a moment and ask you, is there some reference 


in 75 to the subject of how much you should be paid? I found 
a paragraph I think on the’ second page. 

A (Witness reading) All right, here is something that 
says something about moncy. : 

Q First let me establish this: Were both of these 


. letters in reply to the August 30 letter, namely, 70? 


A This one refers to it so it must be. So does this 


Q 
A 
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when you say this one -~ 74 and 75? 
Yes. Both of then mention the August 30 letter, 


You just discovered something on the first page of 


75. Yes, sir, You asked about money. 


Would you like to read it aloud? 


"Our chief concern is ovr destination, our chief 


interest right now is not money beyond the point of acconoda- 


tions as to help provide means of the best interests and the 


necessary objectives." 


Q 


That says something about money. 


As I say, it's in evidence, and His Honor will see 


it anyway, the whole letter. 


A 


Q 
paragraph 


Yes. 

But particularly -- would you look at the bottom 

of page three and the top paragraph of page four? 

The bottom paragraph of page three reads as follows: 
"The interim amount proposed in your letter 

of August 30 is less than what I conmanded in nor- 

mal competitive business already some years ago and 

is Coreen less than I can command today, along 

my executive and professional line of work without 

overhead. The BO pSeaS of compensation for services 

transmitted to you was stated etviserty in propor- 
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tion to nonmalmeat tutes here in America and in this 
light was not overly demanding of the Swiss prin- 
Gipasiae 
Q Your counsel can point out any other paragraphs in 
here and rather than we take nore time of the Court here in 
the work taking five pages, but I think that's the principal. 
Let's turn to 74 which is not a long letter and I 
think it would be well if His Honor heard that letter in its 
entirety. This is also from you to Dr. Schaefer under date of 
September 19, 1960, in reply to number 70, isn't it? 
A Yes, sir. 
Q Would you read that to His Honor? 
Yes. 


"Dear Dr. Schaefer: 


“Respecting your letter to me of August 30, 


kindly have an account set up with your bank in my 
name, from which I can draw until the end of 1960, 
either in the amounts as suggested by me or in any 
amounts you wish to provide for the time being 
after considering the situation, and advice. 

"The unique complexities, vast scope and par- 
ticular sensitivities of the undertaking in which we 
have been collaborating, together with the high de- 
gree of competence and friendly endeavor it requires, 
all make it difficult at this tine to evaluate com- 


pensation for any services. 
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"Such payments are made available as initial 
payments on account of interim services to Messrs. 
Spofford and Wilson on your behalf. The foregoing, 
however, will in no way compensete for ance services 
otherwise rendered by me or for any capital interest 
to be created on my behalf or credited through ser- 
vices over a peried of years. | 
"Very truly yours. 
“Robert A. Schmitz." 
Q Now, you went to Zurich, I think you said -- what 
did you say -- about the 13th of October? : 
A I was in Zurich I believe atone the 13th of October 
for approximately a week thereafter, in 1966. | 
Q Was the subject of compensation discussed while you 
were there? | 
A Oh, yes, I recall that I told Dr. Schaefer in Zurich 
at the time that as far as Twas concerned the natter was to 
get this recovery and I Senin concerned whether or not they 
paid me anything on account to help me in the interim ae ae% 


that I would go ahead and do what I had to do to get this re- 


covery. I was not concerned if it took till later. 


Q Did he bring up the subject of compensation with 


you? 


A I don't think so. My first contact with the bank was 


with Mr. Saager. I had more meetings with Mr. Saager than Dr. 
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Schaefer that trip. In fact I don't think Dr. Schaefer was there 


the day I 


Q 


. 


got there -- until a couple of days later. 


I don't think this is particularly in conflict with 


what you have just said, tut let me read you the way you said 


it on direct examination and ask you if you are in effect say- 


ing the same thing. This is from page 295: 


lines for 


Mr. O'Donoghue had asked you the question: 
"Question. Was there any discussion by you 
with Dr. Schaefer or anyone else concerning the 
compensation? 
“Answer, Yes -<- 


"Question. The matter of compensation? 


And then you made this answer which is about ten 
me to read: 

“Yes, at that time I told Dr. Schaefer that 
I was more interested in helping the trustee and so 
on in the job he had to do, and to help Interhandel 
get the recovery and I was not primarily concerned 
at the moment in whether or not I would be with my 
family, My eight children -- I remember showing him 
photographs of my sons and I said, ‘Well, that I was 
not primarily Reaeenned with this no matter how hard 


ry 


it was, and that for the moment, as long as we got 


the job done, that I would basically forego any 
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matters which related to any compensation for any 


Interhandel services I was rendering in order to do 


my job." 
MR. WILSON: Now Mr, O'Donoghue, to assure you I am 


not cutting off in the middle of the text, the next question 
goes to another subject, "Did you go anywhere else in Switzer~ 


land besides Zurich when you were there? Answer. Yes." 


BY MR. WILSON 


Q You did have a conversation with Dr. Schaefer in 


Switzerland on this? 
A Yes, sine | 
Q Despite that discussion, I want to ask you whether, 
almost as soon as ye got back to the States you received Ex- 
hibit Number 78 from the Union Bank of Switzerland? 
A Yes, that is Plaintiff's Exhibit tober 78, from 
Union Bank to me. | 
Q And it remitted $10,000 to you, aid it not, sin? 
A Yes. 


Q And it was for the period of five EES beginning 


with June 1, 1960, sir? 
A Yes, anh 
Q And that carried you Sune July, hug t, September 
"and October? 


A On account, 
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Right, sir. You accepted the check, did you not? 
‘It was a draft. 
You accepted the draft? 


Certainly. 


BY MR. WILSON: 

Q Were you still, after you got the October remittance, 
were you still indifferent as to whether you were paid monthly 
compensation or not? 

A No, sir, I was not indifferent as to being paid a 
compensation. 

Q I want to show you -- I hope to. 

THE COURT: He did not say "compensation." He said 
“monthly compensation." 

THE WITNESS: The answer is no, sir. 

MR. WILSON: I am hoping we can find the letter of 
November 16. 


MR. O'DONOGHUE: Do you have a copy of it? 


MR. WILSON: I know what it sayé but I don't seem 


to have a copy of it. 
BY MR. WILSON: 
Q I show you your Exhibit 88, which is dated December l, 
1960, addressed to Dr. Schaefer, and I wish you would look at 


the first full paragraph on the third page -- it's written by 
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you -- beginning with the word again. Would you read the rest 


of the letter beginning with the word "again?" 


A 


“Again, apart from the foregoing, a situation 


| : 
developed which annoys me personally, and which I 


consider wrong and demeaning to me. I mention it 
to you privacelypecanse I do not expect, nor do I 
intend to be tolerant of a repetition. 

"On November 16th I wrote your Foreign Depart- 
ment instructions demanding a transfer of U.S. dollars 
$2500 to my account at Chase Manhattan. Not $2300, 
$2,520.50, or some other figure, but $2500 to the 
penny. Instead your Soboncnaces t00k the liberty 
of sending $2,403.66 saying that unless I kept a 
hundred in your bank, I could not maintain an account 
there. My draft. order was legally comer ctenl paper, 
to be honored exactly or dishonored not to have 
others' judgment pass on it quantitatively. Well 
I asked for $2500, so that ney could have closed 
it out, for all I care, Feresight would amGaicate 


that some day in the future I may become a most 
| 


valuable and substantial client and/or associate of 
Union Bank. 

"If my order could not be complied with ex- 
actly, it should have been rejected in toto for re--° 


consideration or, with sense, the question should 
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be asked, where is the interim $2,000 per month due 
to be deposited as an advance retainer. With Noven- 
ber ‘and December a balance in my favor of $4,000 
should have been deposited automatically in addition 
to the previous balance." 
What's the date of that letter? 
This letter was December 1, 1960. 
THE COURT: And that was from you to whom? 
THE WITNESS: To Dr. Schaefer. 
BY MR. WILSON: 
Would you read the last paragraph, too? 
Last paragraph? 
Yes. 
Certainly. 

"I feela gean is a deal and my embarrass= 


ment does not indicate that all of Union Bank's 


employees are aware that I am a man entitled to 


have special treatment indeed, Thank you for any- 
thing you can do to rectify this." 
MR. WILSON: Thank you, sir. 


* * * 


1063 MR. WILSON: I said I think the letter which you 
ean't find -- 


¢ » 


“PHE COURT: You mean the paper which you can't find? 


** * 
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MR. WILSON: -= paper which we can't find is your 
request for $2500. | 
THE WITNESS: Out of my account. I had an account 
with the bank, 
MR. WILSON: Give this a number, 
THE DEPUTY CLERK: Defendant's Exhibit 21 marked 
for identification. . 
(Defendant's Exhibit No. 21 was 
marked for identieication.) 
BY MR. WILSON: 

Q Mr. Schmitz, 21 for identification is a handwritten 
letter on which somebody has done a typewritten copy. Would 
you identify that to His Honor by date and who is the addressee 
and addressor? 

A Addressee is Dr. Ulrich Wehrii, Union Bank of Swit~ 

| 


zerland. I am the addressor,. 


Q The date of it, sir? 


A The date of the letter is January 4, 1961. 


THE COURT: What is the date? 

THE WITNESS: January 4, 1961. 

BY MR. WILSON: 

Will you read it ‘if it's short, Mr. Schmitz? 


“Dear Dr. Wehrli:" 


10721 


Q 
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THE WITNESS: I will proceed. 
“Dear Dr. Wehrli: 

“Kindly arrange to have U.S. dollars, two 
thousand two hundred fifty ($2,259.00) transferred 
fron my account in zurich to my account at the Chase 
Manhattan Bank. Grand Central branch. 

"J would appreciate it if these funds could be 
available to me in New York by the middle or end of 
next week bytthe best suitable means. 

"A statement of my expenses, including out of 
pocket will be forwarded shortly together with in- 
structions. 

"Thanking you in advance I remain very truly 
yours. Robert A. Schmitz." 
BY MR. WILSON: = 


Look at the notation on the handwritten copy and 


see if that refreshes your recollection that the money was 


sent, sir? 


1361? 


_ today to 


of paper 


That says that $2,000 was sent. 


There is a date given isn't there, l0th of January, 


"Credit of $2,000, value, 1-10-61 comma, posted 


this account." It looks like there was a little piece 


~ 1 


stapled onto my letter. 
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Q I am not attributing that to you; 1 am only ahi 
did you get that remittance pretty promptly? 
A I would have no reason to doubt it. 


Thank you. 


THE DEPUTY CLERK: Defendant's Exhibit 22 marked 


for identification. 


BY MR. WILSON: 

Q Mr. Schmitz, I show you Defendant's Exhibit for id- 
entification, 22, and ask you if you can identify that by 
date, and sender and receiver, please? | 

A This is a letter of mine which -- ai photostat of a 
letter of mine dated January 26, 1961, addressed to Dr. U. 
Wehrli, Union Bank of Switzerland, and the BReoerae shows a 
Tee eee nuaber 518 dated January 26, 61 and attached here 
is a statement for out of pocket disbursements and direct 
expenses paid at this time by Robert A. Schnitz from May 4, 
"60 until December 31, "66 of $1,296.28, : 

Q Read the letter, It's short. 

A “Dear Dr, Wehrli: 

"Enclosed herewith you will find invoice 
statement of my direct expenses paid during the 


period indicated. 
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"Kindly cramster this anount for deposit in 
my account at Chase Manhattan Sank, Grand Central 
Branch, as soon as may be Conveniemcen 

“Also as soon as may be convenient after 

February 1, 1961, Bienen Mera atee $2,900 to my 
above-mentioned account as my interim retainer 
for February, consistent with the provision of the 
previous month's. 

"With kindest personal regards, Robert A. 
Schmitz." 
As far'as you can recall you received that remittance? 
Yes, sir. 
THE DEPUTY CLERK: Defendant's Exhibit 23 marked 


for identification. 


BY MR. WILSON: 

Q I show, you 23 for identification, Mr. Schmitz, and 
ask you if that's a letter from you to Dr. Wehrli on or about 
its date and what is itésdate2 

A This is a letter of mine to Dr. U. Wehrli dated 
March 21, 1961. 


Q Did you want me to read it? 


Q Is there an enclosure? Read the letter and you can 


. 


tell thereon whether there is an enclosure. 


"Dear Dr, Wehrli: 

"Enclosed herewith you will fine invoice 
statement of my direct expenses paid during the 
period indicated. : 

"Kindly transfer this anount for deposit 
in my account at the Chase Manhattan Bank, Grand 
Central Branch, es soon as may be! convenient by 
cable. : 

"Also as soon as may be convenient after 
April 1, 1961, please transfer $2j9000t0 my 
above-mentioned account, as my intent retainer 
for April consistent with the proyisions of the 


previous months. 


"With kindest personal Tees 
"Thank you. Robert A. Schnitz." 
Did you receive that remittance? 
I would say I did, 
Q The tete-a-tete I had with Mr. 0" Donoghue was there 
is a little handwriting done nt She bank ad I am not interested 
in having it go in evidence at all. I don't care. 


MR. O'DONOGHUE: I don't have any objection to that. 


It's signed A. Schaefer. 


THE WITNESS: That's his signature on it. All right. 


BY MR. WILSON: 
Q Dr. Wehrii just told us that means —- I have seen 


it -~ is that right? 
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That's his signature. 


THE COURT: Are you offering it in evidence, Mr. 


MR. WILSON: I have got a lot of them. 

THE COURT: If you have got a lot of them?77~~~ 

MR. WILSON: Let me make an offer of a lot of them. 

I find we have not made an offer of Number 6, 

THE COURT: You can count on the transcript as 
being Gospel. 

MR. WILSON: I have just finished dealing with 


Number 23 and for the sake of completeness and lack of too 


much meticulousness, I offer in evidence all of our exhibits 
including, up to and including 23. 
THE COURT: Do you have any objection, Mr. O'Donoghue? 
MR. O'DONOGHUE: I think not. Let me get it clear. 
I know this 21, 22 and 23 you are offering now that had not 
been offered before, and I have no objection to them. What else 
is included in that? 
MR. WILSON: What else? 
THE DEPUTY CLERK: Number 16 is report of the tele- 
phone call to Dr. Wehrli with Mr. Charles E. Wilson. 


MR. O'DONOGHUE: I object to that. 


MR. WILSON: I don?t mean to tender that at this 


v 


time. .I do not offer ] 
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MR. WILSON: Otherwise all right. 
MR. O'DONOGHUE: Everything else is in; and these 
three he is now offering and I have no objection to them. 
| 


THE COURT: Very well. 


| 
MR. WILSON: So the record will show with the excep- 


tion of 16, every document which we have identified is now in 


evidence, 
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BY MR. WILSON: 


Q Mr. Schmitz, I show you what has been marked Defen- 
dant's Exhibit for identification Number 24, and ask you if 


that's a communication from you to Dr, Wenrli with respect to 


the monthly payments and what is its date? 


A Its date is April 29 and it's a communication of 


mine to Dr. Wehrli dated that date, marked Exhibit 24, Of fdesane, 
fendant. | 
1081 Q Can we assume you received remittance? 


A I would say so, 


THE DEPUTY CLERK: Defendant's Exnibit 25 marked 


for identification, 


BY HR. WILSON: 


What was the date of that, Mr. Schmitz? 


A April 29, 1961. 


Q I show you a sinilar type of letter marked Defendant's 
25, can you identify that as a comenhention of the next month? 
A Yes, sir. This is dated May 26, 1962 from myself to 


Dr. Ulrich Wehrli marked Defendant's Exhibit 25. 


Q Would that be the May Payment or the June payment «=~ 


would that be, did you refer to it by month? 


| 
A It's the interim retainer for June. 


Q And you received that, too, I assune, did you? 


A I am getting less confident that I did. 
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THE COURT: Vhat do you mean by that? 

THE WITNESS: May I’ answer what I meee 

MR. WILSON: Sure, because I'd like to tees 

THE WITNESS: There was a point in time in '61 when 
Dr. Schaefer ceased sending me. 

MR. WILSON: I am coming to that. 

THE WITKESS: Well, okay, that's why I'm not sure. 


MR. WILSON: May I have Plaintiff's Exhibit 108, 


BY MR. WILSON: 

Q Mr. Schmitz, Exhibit 108 is yeu exhibit which is 
in evidence, but I think it had to do with what you last ob- 
served. I am trying to check it before I hand it to you. 

MR. O'DONOGHUE: Excuse me a minute, Mr. Wilson. 


BY MR. WILSON: 


Q Would you see whether this number 108 is the event 


that you referred to just now? You were Boncornes about whether 
remittances continued. You have already identified it. It's 
in evidence in your case. But isn't that what you had refer- 
ence to a few moments ago? 

THE COURT: Are you offering these other two? 

MR. WILSON: May I at this time offer in evidence 
24% and 25. 


THE COURT: Any objection, Mr. O'Donoghue? 


MR. O'DONOGHUE: 24%, 25 and 26. 
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MR. WILSON: I don’t think I have gotten to 26. 


MR. O'DONOGHUE: I see, No objection, 

TEE COURT: Without obyection they will be received 
in evidence. 

Kx 

THE WITNESS: This letter with translation marked 

Plaintiff's Exhibit 108 is, as you say, refers to that. 
: | 

THE COURT: Refers to what? | 

THE WITNESS: I tried to refresh ny recollection on 
your question. It referred to some interruption of my interin 
retainer, | 

MR. WILSON: Your Honor, you can see the length of it. 


I think it would be well for you to hear it at this tine. Would 


you mind? 
THE COURT: Not at all, 
BY MR. WILSON: 
Would you like to read it? i 


It's marked translation. I assume it's correct. 
Go ahead and read it. It's fron whom to whom? 


It's from Dr. Alfred Schaefer to myself. 
THE COURT: Date of it? 


THE WITNESS: May 29, 1961. 


BY MR. WILSON: | ~  S 


Q Would that be in reply, by the way, to Number 25? 


é | 
Does he acknowledge receipt of your letter of May 26? 


Yes, sir. 


That's it. Go ahead; 


“Dear Mr. Schmitz: 

"After receipt of your letter of May. 25, I have 
given the order as requested to transfer the accor- 
ding amount. Since more than one year has passed 
since transferring the power of attorney to the trus- 
tee, I believe that it has become necessary to limit 
the arrangement for our collaboretion for the time 


being to the end of June. During my recent visit 


to the United States of America..I was able to see 


that Mr. Spofford and his colleazues are so well 
acquainted with the matter that we can consider the 
introduction as concluded. 

"In this first phase, you have doubtless had 
very great personal merits and I don't want to fail 
to thank you for your extremely valuable collabora- 
tion. Should we be able to liquidate the whole ques-~ 
tion of G.A.F. within the next few months due to the 
efforts’ of the trustee respectively, Mr. Spofford, 
we of course would be sure to compensate the co-workers 
of the trustee with a final payment for their work 
they may have done after June. But at the eaeent 
it really looks as though we have to come to omen 
directly with the competent authorities with the 


help of our attorneys. 


Q 
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"Since our general meeting is very extensive 
in regard to paying fees if they are not justified 
for achieving results within a reasonable space of 
time, I am asking you kindly te understand this 
limitation of your fee. : 
: 
"Dr. Wehrli informed me about your letter of” 
May 16. Unfortunately my time in set York and Wash- 
ington was so completely filled up that it was in-~ 
possible for me to make all the personal contacts 
that I would have liked to make. As you know, re- 
gretably, not all of my Spee ans pene been ful- 
filled and therefore I don't penteval chee some 


statements Dr. Wehrli briefly Atentioned to me from 


your letter to me are doing full justice to the whole 


situation. 
"Respectfully. A. Schaefer." 


Mr. Schmitz, there is a word in there that the Swiss 


use, and you and I are familiar with it. I wonder if you would 


be able to say that it always has the translation I am going 


to ask you about. It's the word "respectively." He says 


something, "respectively Dr. Spofford." Do you find it in 


there? 


A 


mentioned here -~- 


x | 


(Examining exhibit) Mr. Spofford I believe is only 
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Q Do you mind if I help you? I know it's in 
because I heard you read it. 
A Here it is. 
Q Would you agree with me that the Swiss use that term 
"respectively" in the sense -- that is to say -= ? 
A I beg your parden. I don't quite understand. 
Q The word “respectively.” Look at the German word. 
A I have to use the dictionary on some of these German 
words. 
Q My point is, is it the same Aon face that is to 
Say? The Swiss use it that way? 
MR. O'DONOSHUE: What'ssthe German word you are ree 
ferring to, because I am trying to help you? 
BY MR. WILSON: 


Find the German word. 


Q 
A This b.z.w. It's really abbreviated as b.z.w. 
Q 


How would you translate that? 
‘y think it means beziehungswise, but I don't know 
if I know what he means by it. I'd like to look at the diction- 
ary. 
Q I thought you and I would be in accord that I have 
seen this a hundred times in Swiss letters. We use respectively 


in a little different sense. This has always meant to me in 


’ 


1087 a Swiss. letter, that is to say. 


A I see. 
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Q Would you agree that that was a fair interpretation 
of ~- 
A I would not question it, really, it's a matter of 


expert translation. 


Q Et's an awkward phrase to American) but we don't use 


it in the same sense, 


A I see, 


Q Mr. Schmitz, despite this communication of 108, of 
Mr. Schaefer to you and the remark that"we are going to cut it 
off at the end of June," it was not cut off, was anti 


A Yes, It was cut off for a while. 
Q You mean permanently? 


-A No, sir. 


THE DEPUTY CLERK: Defendant's Exhibit 26 marked 


for identification. ‘ | 


* OK 


MR. WILSON: Give this separate letter a different 


number, please, Mrs. Bassett. 


THE DEPUTY CLERK: Defendant's Exhibit 27 marked 


for identification. 


BY MR. WILSON; 


Q Mr. Schmitz, I show you Exhibit 26 and 27, both 


dated June 26, 1961, and ask you if these are communications 


from you to the bank and/or to Dr. Wehrli? 
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A (Reading) Yes, sir. Defendant's Exhibit 26 dated 
June 26, 1961 is written to the Union Bank of Switzerland by 
me. 

Q In effect do you ask for your July payment there? 
Or is that the June payment? . 

A It says "my usual directive for payment due me July 
2, 1962." 

Q Would you have regarded that as the July payment or 
the June payment on the first of the month? 

A Eonestly, I could not tell you which way it was. 

Q What does the other one say of the same date? 

A On the same date this is a separate communication 
to Dr. Ulrich wWehrli, Vice Director of Union Bank, Zurich, 
Switzerland, asking him to transfer me by July lst by cable 
$2,000 interim retainer for July. 


Q I think it would be well for His Honor to get the 


continuity if you would be kind enough to read the longer 


letter of the 26th, don't you? 


(Defendant's Exhibit No. 28 


A Yes, sir. was marked for identification.) 


"Union Bank of Switzerland 
"Zurich 1, Switzerland. 
"Gentlemen: 
"Enclosed herewith you will find my usual 


directive for payment due me July 1, 1961, for in- 


terim compensation for holding my knowledge and time 
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at the disposal of the matter which is of the great- 
est interest and for the protection of private prop- 
erty and of the defense of the above interests, pur- 


suant to agreements made, and as covered by offers 


and acceptances in writings of agreement contained 


in a series of letters exchanged and delivered 
during 1960. : 

"The payments due and made availiable are 
initial monthly interin raynents on Sees) linited 
as specified, for interin services to Messrs. ch 
Spofford and C.E. Wilson on your behalf. 

"Without interruption, we are concerned with a 
fluid situation, which necessitates the utilization 
and availability of all capacities and talents dic- 
- tated by the necessities of the situation as required 
by the Trustee, for the purposes of the Trusteeship, 
all as agreed upon. . 


"The Trustee has been directing me to continue 


as I have in the past done, without interruption, and, 


among other things, I am presently engaged in the 
preparation of a special matter for his consideration, 
of substantial import and material significance. 


"Very truly yours. 


"Robert A. Schmitz? 
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Q Was the first reaction to one or the other of those 


two letters, or maybe of both, number 28 for identification? 


Yes, sir. 
Would you read that? It's short.’ To His Honor. 
This is a letter to me on letterhead of Union Bank 
of Switzerland, Zurich, July 6, 1961 from Dr. U. Wehrli. 

Should I read the letter? 
Please. It's not long. 

"T am in receipt of your letter of June 26, and 
am very sorry to have to inform you that I am not 
in a position to take care of the requested transfer. 
I believe that really the opinion here is that the 
monthly payments should not be continued over June 
30. 

"I am, with kind regards, 

"Sincerely yours, 

“U. Wehrli." 
MR. WILSON: Suppose I offer in evidence, if Your 

Honor please, 26, 27 and 28, 
MR. O'DONOGHUE: , No objection. 
THE COURT: Without objection they will be received. 
| * * *K 


1092 THE DEPUTY CLERK: Defendant's Exhibit 29a marked 


od ry 


for identification. 


875 
(Defendant's Exhibit No. 29a was 
marked for identification.) 
MR. WILSON: For the record at this time I am not 
identifying through this witness, nuaber 29, Since it bears 
a legend at the bottom, that Your Honor has Made a ruling on 
previously, and which I will show to Dr. Schaefer when he is 
on the stand. But the duplicete of this letter without the 
internal legend on the bottom has now been parked 29a and I 
am, going to show that to the witness with the Court's pernis- 
sion. 
BY MR, WILSON: 
Q Mr. Schmitz, you identify that as a letter to you 
from Dr. Nehrii? 
A Yes, sir. This is a letter to me on the letterhead 
of Union Bank of Switzerland dated Zurich, July 15, 1961, signed 
wehrli, for Union Bank of Switzerland. ._ : : 
Q Would you read it to His Honor? it's short. ° 


Yes, sir. There is a double image here. 


A 
Q Yes. It's a bad Xerox, 
A 


One says Dear Bob and then I cen ae the word Schmitz. 
It seems like it's a photostat of two. 
Q I will show you 29 now with the legend turned down 
and ask you if that's the same letter. ! 


A Okays I will read from this: 


“Dear Bob, : 
"Referring to your letter of June 26, and my 
answer of July 6, I have the pleasure to inform you 
that I am now in a position to give the instruction 
for a further transfer of US$2'000.-. 
"Hoping yourself and your family are well, I 
am, with kind regards, 
"Sincerely yours, 
"yu, Wehrli." 
Vhat's the date of that, Mr. Schnit ? 
A July 15, 1961. 
Q Now I have got another letter here which was just 
-marked Number 39 of the seme date axe i am wondering if they 
are talking about the same payment -- first, is Number 30 fron 
the bank to you? 
KK 
THE WITNESS: This is another letter of July 15, 1961, 
on the letterhead of Union Bank of Switzerland, dated Zurich, 
July 15; 1961. It's a notice saying: 
"Dear Mr. Schmitz, 
“According to instructions received, we have 


credited your account with . 


"US$2'000.-, value July 15, 1961 


as compensation (July 1961). 
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"We have given order that the above amount is 
transferred by cable to your accourit with the Chase 
Manhattan Bank, Grand Central Branch, New York. 

"Yours sincerely, 


"Union Bank of Switzerland," 
Two Signatures. One is Wehrli and the other I ado not recognize, 
BY NR. WILSON: 
Q Are you satisfied, as I am, that 28, 29a and 30 are 
all referring to the sane payment? 
A Yes, sir. 


Thank you. 


MR. WILSON: We offer in evidence at 


| 
Very well. without objection they will 


be receive 


* eK 


THE DEPUTY CLERK: -Defendant's Exhibit 31 marked 


for identification. 


BY MR. WILSON: 
Q Mr. Schmitz, 31 is a letter with an attachment. I 
will ask you if it's from you to Dr. Wetirli, what its date is, 
and what it refers to? 


A Well, this is a letter -- 


Its date first? 
Date is July lst, 1961 -- beg your pardon. 
Yes. oS 
_A It's a letter of mine to Dr. iehrli, Union Bank of 
Switzerland, and it refers to a deposit, transfer of $2,000, 
as may be convenient after Auzust Ist, 1961, as my interin re- 
tainer for August. 
Q Mr. Schmitz, 30 refers to the August payment and to 
expenses, doesn't were 
A Yes, sir. 
Q Do you recall that you got the August payment? 


A Yes, sir. 


Q Do you recall that you did not get at that tine the 


expenses? 

A Well, I recall = one point that Dr. Schaefer did 
not pay me my expenses. 

Q Do you know offhand -- I will be able to show you 
later -- do you know offhand whether there did come a time the 
$683.68 expenses shown on the attachment to 31 were paid you? 

A I think so, later. 

MR. WILSON: I offer in evidence 31, Your Honor, 
MR. O'DONOGHUE: No objection. 


THE COURT: It will be received, 
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MR. WILSON: Mr. O'Donoghue, Hr. Strickler and I 
are concerned about a letter of August 3, '61, fron Dr. Schaefer 
to Mr. Schiaitz. The only way we know of its existence -- we 
do not have a copy -- is Becnuse he referred ko it in‘his let- 
ter of January 9, 1962. Do you have a letter fron Dr. Schaefer 
to Mr. Schmitz of Auzust 9, '61, or do you need your computer 
to tell you? 

MR. O'DONOGHUE: I don't know shether we have it or 
not. I know we have given you everything we have. If you 

| 


haven't it, maybe we don't. 


BY MR. WILSON: 
Q ir. Schmitz, in the meantime I show you Number 32 and 
ask you if that's a comaunication fron someone to someone? 
* * * 
THE WITNESS: I remember this. This is a letter -- 
there is no letterhead, that's the thing. 
BY MR. WILSON: 
Q I know. JI am dismayed about it, too. 


A There is a pen-initialled signature so I will say 


this is a letter to me dated August 9, 1961, from Dr. U. Wehrli, 
- j . 


marked Defendant's Exhibit 32. 
Q Is one phase of the letter reference to remitting to 
you the August payment? 


“A It refers to acknowledged receipt of my letter of 


July 26 and proceed to further transfer of $2,000. 
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So far as you know you received that remittance? 


i Yes, sir. 

Q The other part of the letter I think has to do with 
asking you for a report. ‘ould it be in your interest to read 
that letter? I don't care, 

A I can do whatever you wish. 

BR. WILSON: Thank you. 
I offer in evidence Number 32. 
THE COURT: Without objection it will be received, 


* * *k 
THE DEPUTY CLERK: Defendant's Exhibit 33 marked 


for identification. 


BY HR. WILSON: 

Q Mr. Schmitz, Number 33 is a handwritten letter of 
August 16, 1961. Can you identify that and epitomize its con- 
tents for the Judge, for His Honor? 

A You mean paraphrase it or read it? 

THE COURT: Can you read it? 
HR. WILSON: It's ten lines. Read it. The date. 
THE WITNESS: Letter of mine dated August 16, 1961 
to Dr. Ulrich Wehrli, Vice Director, Union Bank of Switzerland: 
“Dear Ulrich: , , 
“Respecting your request for a note of infor- 


mation on my recently submitted expense statement, 
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these expenses were paid by me incidental to the 
performance of the work done as covered by the 

letter enclosed herewith, and were for office expense 
and direct secretarial work, telephone charges, and 
transportation expense to me. There are no expenses 
for meals or entertainment or any bthex indirect 
expenses. 


"Yours sincerely. 


"Robert A. Schmitz." 


| 
WILSON: ve offer in evidence Number 33, 


O'DONOGHUE: No objection. 
It will be received. 
* * x 
THE DEPUTY CLERK: Defendant's Exhibit 34 marked 
for identification, | 
BY MR. WILSON: 
Q Nr. Schnitz, = axes you 34 and ask you if this is a 
communication from you to Dr. wWenrli under the date stated and 
what is the date? 
A What is the date? 
"Q Yes. | 
A The date of this letter of mine is August 28th. It 
is a Jetter to Dr. Ulrich Wehrli, Vice Dorector, Union Bank of 


Switzerland. 
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THE WITNESS: This is dated Septenber 27, 1961. 


ESS marked Defendant's Exhibit 35 and is a letter of mine to 
Dr. Ue wehrli, Vice Director, Union Bank of Switzerland. 
"Dear Dr. Wehrli: 
"Enclosed herewith you will find an invoice 
| 

statement rendered July 26, 1961,) of my direct 

expenses paid during the period indicated for your 

account. 

“Please transfer this amount! By cable for 
deposit in ny ae the Chase Manhattan gZank, 
together with Two thousand doll 
interim retainer payable October 
$2,683.68, 

"With best personal. regards, 

"Thank you, 

"Sincerely, 

"Robert A. Schnitz." | 
And there is pppended here e statezent for expenses. 
BY MR. WILSON: 

Here again are you satisfied you got that? 
| 
Yes, sir. | 
‘Expenses still in suspense? 
Yes, sir. 


I think they were, too. 


Yes, sir. 
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HR. WILSON: . Your Honor, we offer in evidence 3% 
and 35. 
THE COURT: Without opection they will be received, 
xk x 
THE DEPUTY CLERK: Defendant's Exhibit 36 marked 
for identification, 
* x OK 
MR. WILSON: 36 is a Cernan text with English trans- 
lation, Mp. O'Donoghue, I think you okayed that as an authentic 
document? 
MR. O'DONOGHUE: Yes, 
BY MR. WILSON: 

Q Mr. Schmitz, I show you 36, which is two parts stapled 
together, a German text and an English translation attached to 
it, and ask you, sir, if that is a translation, and if the let- 
ter is to you, and if you know from whon it came? 

A This is a letter fron Dr. Schaefer to me dated 16 
October, 1961, together with a paper marked "Translation," dated 


October 16, 1961, with the initial, "Yours A.S." 


Q Alfred Schacfer, I read the translation. 


Will you please read it, if the Court will permit you? 
THE COURT: You may proceed. 

THE WITNESS: Yes. 

“Mr. Robert A. Schmitz 


"Doubling Road 
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"Greenwich, Connecticut, 
"Dear Hr. Schmitz, 
wy "With some restraint I have asked Interhandel 


to continue the prevailing payments until the end of 


the year, even thoush, in my opinion, the efforts for 


which you kindly offered ycurself, did in no way 


x : : | . 
accoaplish what we both expected and) surnised. 
| 


"But IL have to inform you that we have to re- 
serve ourselves the complete liberty to enter a new 
regulation at the end of the year, It is of no use 
to continue efforts which, waco the present circun- 
stances, can unfortunately hardly lead to any con- 
crete results. 

"With best resards I remain 

"Yours 

“Alfred Schaefer." 


MR. WILSON: Offer in evidence, if Your Honor 
| 


Number 36. 


THE COURT: It will be received. 


THE DEPUTY CLERK: Defendant's Exhibit 37 marked 


for identification, 


THE DEPUTY CLERK: Defendant's Exhibit 38 marked 


for identification. 


BY MR. WILSON: 
Mr. Schmitz, I show you Number 37 and 38 -- 


Frank, these are identical. 


Q to, Schmitz, I have got them marked now and I might 
as well account for it in the record. bo 37 and 38 seem to be 
identical documents? 

A (Witness checking documents.) They are not identi- 
cal at all. They seem to duplicate each other. But -- one 
my signature is smaller than the other so that one is not a 
photostat. 

Q Is the text the sane, though -- would you like me to 

read it to you because the Court will want to hear it anyway? 
A If you wish. 


Q "“Ootober 30." It's from you to Dr. Wehrli at the 


"Fnelosed herewith you will find an invoice 
statement rendered July 26, 1961, of my direct ex- 
penses paid during the period indicated for your 
account. 

"Please transfer this amount by cable for 


deposit in my account at the Chase Manhattan Bank, 


together with Two thousand dollars ($2,000.00) 


interim retainer payable November 1, 1961, totalli 


$2,683.68. 
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"With best personal regards, 
"Thank you, 
"Sincerely, 
"Robert A. Schmitz." 
Does that say that? 
A Yes, sir. 
Q Does the bill which is attached just say “per stat 
ment rendered?" 
Statement rendered July 26, 
| 
This is a letter which you dispatched, Sin, is it? 
Yes, sir. : 
Did you receive the $2,069? 
Yes, sir. 
And the expense money is still accom for? 
Still unaccounted for, 


- 


MR. WILSON: Offer in evidence 37 and we will 


announce now that we will not offer 38, 


THE COURT: Very well, Without objection 37 is 


received in evidence, 
KK * 
1106 MR. O'DONOGHUE: No objection. 
i THE COURT: And 38 is withdrawn. 
esd * * x 


THE DEPUTY CLERK: Defendant's Exhibit 39 marked 


for identification, 


Q 


BY MR. WILSOl: 


I show you Exhibit 39 and ask you here again if this 


is one of these headless letters, with initials I think you 


identified -- what is 39, Mr. Schnitz? 


A 


Defendant's Exhibit 39 is a copy of a letter to me 


of November 2nd, 1961, fron Dr. U. Wehrli, Union Bank of Switz- 


erland. 


“Dear Bob, 

"I am in receipt of your letter of Cetober 30, 
1961 and am glad to have been in a pesition to give 
the necessary instruction to transfer the amount of 
US$2'000.-, , 


"With regard to the expense note of $683.68, 


I am sorry to have to ask you again for more specific 


details, as mentioned in my previous letters. You 


answered only that these expenses were in connection 
with your activities. 

"With kind regards, 

"Sincerely yours." 
Initialled "Wehrli." 
Mr. Schmitz, what was the month payment for that? 
$2,060, 
I mean what month? 


— ‘ 


Oh, what month? tiell, this‘is iovember, 


| 
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Q it's the same old story ,whether they paid the first 


Of the month or the last of the month? 


A I'd have to look over the whole record to give an 


on that. 


Anyway, you did receive remittance on that? 
| 


Yes. : | 


MR. O'DONOGHUE: No objection. 


THE COURT: Without objection it will be received 


| 

in evidence, 
| 

* OK O* | 


THE DEPUTY CLERK: Defendant's Exhibit 49 marked 
| 


identification. ! 


BY MR. WILSON: 
Q I show you now Defendant's 40, Mp, | Schaitz, and ask 
if this is your communication to the Union Bank of Novem- 
30, 1961 and what does it say? 


ee : eel 
A Defendant's Exhibit 40 is dated November 30th, 1961 


and it's a letter of mine to Union Bank of Switzerland, Zurich, 


Switzerland, attention Dr. U. Wehrli, Vice Directer, 


"Gentlemen: 


"Upon receipt of these instructions, please 


transfer by cable my regular monthly interin retainer 


for December of $2,000.00, together, with the amount 
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due me as a invoice statements rendered in past 
months, to Chase Manhattan Crand Central Branch, 
“Other direct disbursenents out of pocket and 
other expenses will be accounted for at a later date. 
“Thank you, 
“Yours truly, 
"Robert A. Schnitz." 
Q prom your reading of that text, Mr. Schmitz, are you 
willing to = that the payment made, or the request made on 


November 30, was for the December payment? 


Thank you. 
We offer in evidence, if the Court please, Nuzber 40, 
THE COURT: Without objection it will be received in 


evidence. 


BY UR. WILSON: 
Did you receive this December payment? 
- Yes, sir. 
THE DEPUTY CLERK: Defendant's Exhibit 41 and 


marked for identification. 


BY MR, WILSOW: 


Q- Mr. Schmitz, look at 41 and 42 -~ 41 is dated Decem- 


ber 13, and ask you if you can identify those letters? 


| 
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A Defendant's Exhibit 41 is dated December 15, 1961. 


It's a letter fron Union Bank of Switzerland to me from the 


office of Dr. u, Wehrli, 


"Dear Bob, 


"I should like to send you my best thanks for 
| 
your long letter you kindly mailed me. 


- | x 
"With regardg to the expenses, I am trying 


again to get the necessary funds to be able to 
transfer to you tthe corresponding noone 

"with my best wishes for Chrigtaas and New 
Year, I an, 


"With kind regards, 


"Sincorely vaurn- 
sincerely yours, 


"yu, vehrli ohne 


Defendant's Exhibit 42, dated Zurich December 19, 


1361, is from Union Bank of Switzerland, 


"Dear Sir, 


"According to instructions received, we have 
. . | 


credited your account with 


"US$683.58 value December 19, 1952 
ee Se 


= iC 
for expenses, 
"Yours sincerely, 


“Union Bank of Switzerland," 


Signed Wehrli and another signature that I do not 


i) 
recognize. | 
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At long last the expense money came in; _ is that 


Yes, sir. 
MR. WILSON: We offer in evidence these two documents 
if the Court please. humber 42 and 43, 
MR. O'DONOGHUN: No objection. 
THD COURT: They will be received. 
* KOK 
THE DEPuUtyY CLERK: Defendant's Exhibit 43 marked for 


identification. 


BY MR. WILSON: 

Q Mr. Schmitz, here is another letter dated December 19, 
which has been marked Defendant's Exhibit for identification 43. 
I ask you if despite the lack of a masthead, if you can identify 
that from your recollection from the appearance of the document? 

A Despite the lack of a masthead, I would say that this 
was a letter from Union Bank to me, it is dated December 19, 
1961 from the office of Dr. U. Wehrli. 

“Dear Bob, 


"Referring to my letter of December 15, I am 


glad to informa you that I am finally in a position to 


execute the transfer of $683.68 for expenses as per 


your statenent of July 26, 1961. I have given the 
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necessary instructions to send this amount to your 
account with the Chase Manhattan Bank, New York, 
Grand Central Branch." 
sea 

"At the same time I am informed to let you 
know that no commitment will exist for the time 
fron January 1, 1962, on, and that the whole 


situation will have to be examined anew, 
“With my best wishes for Gees and a happy 
New Year, and with kind regards, I am 
"Sincerely yours, 
- “Wehrli." 
Mr. Schnitz, what is the date of that letter? 

A Decenber 19, 1962. : 

Q Despite that letter did you write) ur. Wehrli on the 
date of December 27th as per Defendant's Exhibit for identifi- 
cation 44? : 

* KK 


THE WITNESS: (Reading) Yes. This is a copy of a 


letter of December 27, 1961, marked Defendant's Exhibit 44, to 


Dr. Ulrich Wehrli, Vice Director, Union Bank of Switzerland. 
“Dear Doctor wehrli: 
"Upon receipt of these instructions, please 
transfer to my account at the Chase Manhatten Bank, 
Grand Central Branch, Two thousand dollars ($2,000.00), 
representing my regular monthly payment due on account 


of interim services for January 1962." 


894 


“Very truly yours, 


"Robert A. Schmitz." 
MR. WILSON: Wwe offer in evidence 43 ane u4, 
THE COURT: Without cbjection they will be received, 
BY MR. WILSON: 

Q Nr. Schmitz, your counsel had you identify Plaintiff's 
Exhibit 122. I don't think it was read to His Henor at the 
tine. 7 

In fairness, since that is your reply to Mr. Wehrli's 
letter of the 19th, Number 43, you may want to have it read. 

MR. WILSON: May he read it? 
THE COURT: Yes, 
THE WITKESS: (Reading> 
"Union Bank of Switzerland 
“Zurich 1, Switzerland. 
“Atte: Dr. Ulrich Wehrli, Vice Director. 
"Gentlemen: 

“Thank you for your letter to me from Dr. 
Wehrili of December 19, 1961. 

“"It is true that it is good to examine situa- 
tions with the cooperation of parties with whom one 
is under obligations in important associated under- 


takings which involve substantial interests. 


895 
"Enclosed you will find ny regular monthly 
demand for transfer of interin payment due me on 
account. : 
"Your letter to me of December 19, 1961, if 
carried out, will be a unilateral action against an 


existing contract not yet terminable, which will 


necessarily result in its breach and substantial 


damazes. 

“The Trustee has an interest of Hes own in 
the subject matter of the powers, ane A58 in merely 
what is derived or produced by the exercise of the 
powers which makes these powers absolutely irrevo- 
cable. 

"The conerete position of the Trustee is, that 
the powers themselves confer upon the Trustee the 
exclusive right to determine in his ovin judgment the 
manner of sale of the stock and the purchasers of 
the stock control of G.A.F., a matter of vital in-~ 
terest to the Trustee personally and as a member of 
his Government on former occasions, and moreover a 
matter of vital interest to his Covenant eance in 
the final analysis, of even greater import to the 
present swiss owners." 


"In the construction of these powers, the desisn 


and object of the parties must be kept in mind, and the 
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powers tust be construed not only with reference to 


the language used, but also in light of all the 


surrounding circunstences in order to give effect 


to the actual intention of all the parties, and 
thereby carry out rather than defeat the purposes 
of the powers themselves, 

"Sincerely yours, 

"Robert A. Schmitz." 
BY MR. WILSON: 

Q What you have just read is Plaintiff's 122 dated 
December 27, 1561, isn't it? 

A Yes, sir. 

Q Your counsel had you identify Plaintiff's Number 123 
which is in a German text with an attached translation and 
also the envelope. Was that in reply to your letter of Decen- 
ber 27, and what is its date, and to whom end from whom is that 
letter? 

A This is Plaintiff's Exhibit 123 dated 9 January, 
1962, and is a letter from Dr. A, Schaefer, President of the 
General Management of the Swiss Union Bank, It's written to 
ime by Dr. Schaefer and has appended what is marked as a trans- 
lation. 


Q Mr. Schmitz, I could read it, or do you mind for 


continuity's sake -- if the Court will tolerate it -- reading 


‘ 


this to the Court, please? 


Schmitz. 
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THE COURT: I will be glad to have you read it, Mr. 


THE WITNESS: (Reading) 
"My very dear Nr. Schmitz: 


"I acknowledge the receipt of the copy of 
your writing addressed to Union Bank of Switzerland, 
of December 27, attention of Mr. Dr, Wehrli, and 
would like to adhere to the following: 

"First of all I must point ont: that the business 
which you brought inte discussion is not one with 
which Union Bank is concerned. Further, I wish to 
emphasize again that ue never were speaking of under- 
taking certain remuneration for an Apeetoeninats time. 

"During the course of the past year and already 
before I have repeatedly brought to your attention 
that the earlier contemplated remuneration could not 
be carried on to an invisible neh I would especially 
like to reproof the writings of 30 August 13960, 29 
May 1961, and 3 August 1961. Anew, z set forth this 


| 
state of the case to you in my letter of October 16, 


1861," 


"As a matter of fact, we also have since many 
months not received any reference to any occupation 
on- your part. At great distance occasionally comnun- 


ications of purely general theoretical species have 
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come to us. A report concerning any special activity 
were not contained in these communications. 

."In your letter you further refer to the 'Posi- 
tion of the Trustee', I hardly believe, that your 
construction covers the reality of the state of af- 
fairs and the opinion of the other gentlemen. On 
the occasion of my last visit to the U.S.A. I had 
the opportunity, precisely also on this point to dis- 
cuss in great detail with both gentlemen. I could 
once again state the grounds because of which a 
direct contact was necessary with the U.S.A. Govern- 
ment. As you know, Mr. Charles Wilson confirmed to 
me already more than a year ago, that he would lay 
down at any time the functions transferred at the 
time, when this should be deemed purposeful for the 


matter. In a business affair of such widely ramified 


dimensions requires it self-evidently always the new 


revision of the situation and the fitting to the 
given conditions. Also regarding this I know I am 
in agreement with the other gentlemen. 

"I therefore want to: merely repeat, what I 
already said in my letter of 16 October and deen 
this business as corer 

“With kinding greetings I remain 


"Yours, 
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"A, Schaefer." 
THE COURT: That's a translation? | 
THE WITNESS: Yes, sir. 
BY MR. WILSON: 

Q Mr. Schmitz, did you send your Exhibit 124 dated 
January 17, 1962 to Dr. Schaefer in reply to his letter, whose 
contents you just completed reading to His noe and which is 
Exhibit Number 123? : 

‘A Yes. This Plaintiff's Exhibit 124 is a letter of 
mine dated January 17, 1962 to Dr. Alfred Schaefer, President 
of The General Management, Union Bank of Sutesemiands Zurich, 
Switzerland. Should I read the letter? : 

Q ) Leave it just a second. We won't forget the question 
of whether you should read it or not. It's three pages. 

I want to show you your. Exhibit 125 and ask you if 


on the same date you cabled Mr. Saager as per ‘the salnon-colored 


sheet, and whether the reply from his secretary was the more 


yellowing sheet? 

A (Witness examining exhibits) The seinon-colored 
sheet appended as ee of Plaintiff's Exhibit! ‘12s is a carbon 
copy of a cable of mine dated -- well, I cannot find the date. 

Q Does the reply identity the cable by date? 


Well, the reply is dated January 18th, 


A 
Q It was about this time? 
A 


Yes, about a day. 
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Q Read the salnon-colored copy which you dispatched 

to His Honor, will you? 

A That is a cable of mine to Bruno Saager, Union Bank. 
“Ipusteeship powers operating hundred percent in- 
tact and trustee positicn precisely as per letter 
27th. Stop. Schaefer attitude confused error and 


could mislead Swiss to-unnecessary difficulties. 
o 


Stop. Urging careful restraint. All plans conform 
to lawful reality of powers with best interest of 
our organization in mind. Pending clarification 
reconciliation, Kindest personal regards to you and 
Mrs, Saager." 
Signed Robert A. Schmitz. 
Q And the reply you got from Mr. Saager's secretary 
says what? i 
A Mr. Saager being away on holiday will revert soonest. 
Regards. Miss Fritz, Secretary. | 
Q Turning back to your 123, which is letter of January 
17th, I think you said, and the copy shows it, you sent a copy 


of it to Mr. Saager? 


A Yes, sir. 
> 


HR. WILSON: Your Honor, I know Mr. Schmitz: regards 


this as an important letter but it's almost three pages. Can 


* Y 


you endure it? a 


THE COURT: Would you like him to read it? 


MR. WILSON: Yes, 
THE WITNESS: (Reading) 
"Dr. Alfred Schaefer, 
"President of The General Management, 
“Union Bank of Switzerland, 
“Zurich, Switzerland. 
"Dear Doctor Schaefer: 

"I have your letter of the 9th of January, 1962, 
in reply to my communication of 27th of December 1961, 
addressed to Union Sank attention Dr, vehrli, Vice 
Director, and it is indeed difficult to understand 
how you can entertain the views expressed therein 
which are so contrary to the relevant facts and 
eircunstancess 


"Preliminarilyv: I call your attention to the 


fact that my June 26, 1961, letter was similarly 


addressed to the Union Bank, without objection of 
any kind and in my letter of May 4, 1960, I stated: 
'I assume that Union sank will be 

able ~~ adjust with Interhandel any and 

all costs necessarily incurred, when and 

as they both see fit.' 

“And the record will rather conclusively estab- 
lish that I, in fact, did keep you posted as to my 


activities on your behalf in rendering interin spec- 
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ial services Me Needs the Trustee, C.E, Wilson, and 
his attorney, Mr. C. Spofford, and placing at their 
disposal my precise personal knovledge of the mul- 
titudinous matters constituting the involved and 
by the United States Covernment in 1941. For example, 
in my letter addressed to Union Bank, attention Dr. 
Wehrli, of June 26, 1561, I stated: 

| ‘without'interruption, we are concerned 


with a fluid situation which necessitates the 


utilization and availability of all capacities 


and talents dictated by the necessities of the 


situation as required by the Trustee, for the 


purposes of the Trusteeship, all as agreed 
upon. 

'The Trustee has been directing me to 
continue as I have in the past done, without 
interruption, and, among other things, I am 
presently eumaced in the preparation of a 
special matter for his consideration, of 
Substantial import and material significance.' 
State 05 - 

‘During the course of the past year and 
already before minewe repeatedly brought to 


your attention that the earlier contemplated 
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remuneration could not be carried on to an 

invisible time." : 

“When I succeeded in obtaining for Interhandel 
the consent of such an outstanding personality in 
business and public affairs as Mr. Charles E. Wilson 
to accept irrevocable Trustee powers whereby he had 


the exclusive right to determine in his own judgment | 


the manner of sale and the purchasers of the stock 


control of G.A.F. and bring about the withdrawal of 


the U.S. Government's custodial interests; and his 


acceptance was given and received in the most formal 
| 


manner known to the law, my services as finder for 


for Interhandel were in all respects completed and 
as was well understood, only the payment to me of 
the very substantial finder's fee of at least $% 

of the moneys derived from the concluded sale, was 
deferred until such moneys come to hand. The record 
will show not only Interhandel and its officials but 
you also were fully appraised that Mr. Wilson's 
Bosanees judgment, experience, integrity and gen- 
eral all aroona Capapinecies were of world renown. 


"Thereupon and thereafter, at your special 


solicitations, I agreed to continue to devote my time 


and place my special knowledge of these long drawn 
| 


out proceedings and complex matters at the disposal 
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of Nr. Wilson and his attorney, Mr. C. Spofford. I 
have to date faithfully and fully performed these 
services. 

“All my tine for over eighteen months has been 
devoted to such services and rendition thereof; and 
the monthly advancements when made of $2,000.00 were 
on account only. Thus in my letter of June 26, 1961, 


I specifically stated;. 


‘The payments due and made available are 


"initial monthly interim payments on account, 
limited as specified, for interim services 
_ to Nessrs. C. Spofford and C.E. Wilson on 

your behalf." 

"You in effect complain that these interin ser- 
vices have been eis prolonged but you, alone, 
personally, are at fault and the cause of the delay. 

"In August of 1561 the Trustee's negotiations, 
under his irrevocable powers, had proceeded to and 
into their final stages; all preconditions of the 
Government had been met and had you refrained, as 
you must certainly should have done, from injecting 
yourself into this still fluid and critical situa- 


tion, without the knowledge or consent of the Trus- 


in v 


tee, the contemplated action, the subject matter of 


the powers could and would have been brought to a 
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final and complete termination to the entire satis- 
faction of all parties concerned Naeoe January i, 
1962, | 

“Such unwarranted activities on your part net 
only abruptly suspended the normal course of such 
conclusory proceedings but have placed a very heavy 
additional burden upon. the Trustee ane his attorney 
in coping with the adverse affects of your doings. 

“The paynents which have been made on account 
of my aforesaid interim services Ay: a very large 
balance still due and payable forthwith, as you 
state no further on account payments will be made 
and my interim services are terminated, 

"This balance is in the reasonable sum of 
$112,000.00, not inclusive of ‘unpaid expenses, and 
I will thank you to arrange for the emeemce to 
me without delay. 

“Very truly yours, 

"Robert A. Schmitz." 


Carbon copy to Mr. bruno Saager. 


BY HR. WILSON: 


Did you get a reply from Dr. Schaefer to that? 


A No, sir, he never replied to me. 
Q To your recollection, does Number 124, the letter 


which you have just completed reading, contain the only tine 
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in your communications with Dr. Schaefer or with any other 
representative cf Interhandel cr any SoaeceRt athe of the 
Union Bank of Switzerland, you mentioned a five percent finder's 
fee? 
No, sir. 
You mentioned it elsewhere? 
Verbal comnunications. 
I asked you whether anything written? 
A Ou, written. No. 
Q You ure satisfied this is the first time you wrote 
the words five percent finder's fee? 
A No. I wrote the words five percent finder's fee on 
other occasions. 


To these gentlemen -- earlier than that date? 


Q 
A Oh, no, no. 
Q 


Not earlier than this date. So I am right in saying 
this is the first occasion when you have written to any repre- 
sentative of Interhandel or any representative of Union Bank 
the words five percent finder's fee; right, sir? 

A TI would say yes. 

Q Now, when tir. Saager came back from his vacation, 
did he write you Plaintiff's 126? 

A Yes, he wrote me Plaintiff's 126. 


Q° Under what date, sir? = 


A Zurich, February 15, 1962. 
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Would you mind reading that, 
Not at all, 
"Mp. Robert A. Schmitz 
"Doubling Road 


“Greenwich, Conn. USA" 


"Dear Mr. Schnitz, 
"You were good enough to send me a copy of your 
letter of January 17 to Dr. Schaefer and my secre- 
tary cabled you, in reply to your wire of January 1s, 
that I was away from Zurich. I would therefore like 
to answer your letter on my part. 


"As far as I understand, your letter hinges on the 
continuation of certain payments to you. AS you 
khow, I have up to now always naintained thet you 
get this amount. But-I must frankly tell you that 
I could do this only as long as I nyself considered 
it justified. Actually, in Spring 1960 we all were 


of the opinion that within a few months it should be 


possible to see the shaping of a solution and we 


waited till the end of 1966 for the outcome. But 


nothing happened and now that another year has gone 
-by I cannot see a possibility of reaching another 
attitude than that which Dr. Schaefer has given you 


already. 
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"I was completely surprised at your further explana- 
tions and claims in regard to a “finder's fee". This 
attitude is, in my vier, contradictory to what you 
told-me and the other gentlemen time and again, so 
that I can actually see no basis for such clains. 
Needless to say, I would also have been highly 
pleased if the hopes we entertained at the time of 
the beginning of cur cooperation would have material- 
ized. I do not Anime Shee is any ground for re- 
proaches against us. Sine 
years have elapsed. I do not doubt that we would 
have been informed if the way that was chosen at 
the time had led to practical preliminary steps and 
to possibilities of SUCCESS. This, however, was 
not the case. Frankly, we were unable to dispel the 
feeling that the whole matter was not handled with 
the competent depart:nents in Washington with suffi- 
cient energy and what news we got was received only 
after our most insistent demands. 

"Yours very truly, 

"BWM. Saager." 


Q In numerical continuity your counsel identified 


Kumber 127, under date of February 14, 1962. 


A . This is Plaintiff's Exhibit 127 dated February 14, 


1962 and is a carbon copy or a carbon -- wait a minute -- it 
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may be an airmail original -- I don't know -~ but it's a copy 


or is a text of a letter of mine dated -- no} it's marked copy 


up here. February 14, 1562, addressed to Dr. Alfred Schaefer, 
- 
Chief General Manager,.Union bank of Switzerland with carbon 


copy to Mr, Saeger and with registry receipt appended, 
| 
Q Would you read it, sir? ! 
A Yes, sir. 
"Dear Dr. Schaefer: 

"This letter is written to you in order to be 
certain thet you have been informed and fully realise 
that there is in existence an affidavit containine 
extensive factual material directly relevant and 
Singular to the crucial issues affecting the U.S. 
Government-G.A. 

"The existence of this document, an affidavit 
of my father Nr. D.A, Schuitz, is known to the United 
States Department of Justice, through Gordon Eakle, 


Esqe, his Washington Counsel, who made casual refer- 
ence to it several months azo to Mey A. Ohmann. Eow- 
ever, by specific instruction of deponent, he refrained 
from revealing the material contents thereof. . 
"To date, this affidavit has Neon kept in 
completely restricted circulation, although the 


Trustee and his Counsel Mr, Spofford are entirely. 


familiar with it." 
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"It must be. pointed out that this affidavit is 
usteeship docwaent, and is not by right 

privileged and immune fron Svimocna such as by the 
Congress for example. thus, the Trustee does not 
have any control over its disposition. Furthernore, 
deponent himself cannot feel assurance of continuing 
control of the uses and effects of uses to which it 
may be put eventually. 

"To my direct knowledge, the restriction of 
this material to date has occurred by virtue of the 
fact that my father has expressed his friendly con- 
cern for the Stockholders of Interhandel consistent 
with his fundamental coneern for his Country, through 
deference to the Trustee. 

“with great care, the uses and good effect of 
this material was envisaged to be handled in order 
that Interhandel be able to benefit properly fron 
first consideration of its revelations, which will 
decidedly effect situations presently faced as well 
as final dispositions. i 

"I state in all conscience for the peor that 
it has been my earnest desire and objective for 


months to enable the management of Interhandel to 


> fy 


fully provide its Stockholders with every benefit 
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the power of authentic knowledge sates effective 
in this matter through such documents near at hand. 
Early benefits entirely consistent with handling 
desired by the Trustee prograa aor Interhandel's 
best interests have been made impossible already 
for some months by now, cue’ entirely to mendes 
ruptions of record. 

"Very Truly YAurs, 

"Robert A. Schmitz 

"co: Mr. Bruno M. Sager." 

Q Mr. Schmitz, let me ask you, is aa Plaintiff's 


| 
Exhibit, is that the affidavit to which you refer? 
’ y 


A Yes, sir. : 

Q When that affidavit “as in evidence, and I began 
cross-examining you about it, I asked you after searching for 
a word and saying that you probably wouldn't Like it, I asked 
you whether the submission of that affidavit and the informa- 


tion going to Switzerland was somehow a threat to the Swiss? 


A In no way. 


Q Were you at this point intending to extend a benefit 
| 


to the Swiss by delivering this affidavit to the Department of 
Justice? 
A Yes, sir. 


Q Did you receive fron Dr. Schaefer umber 128 in 


answer to your 127? 


Q 


A 


Yes, sir. 
Would you read this? 


This is Plaintiff's Exhibit 12@ from Dr. A. Schaefer 


to me dated Zurich, 22 February, 1962, with translation, what 


~ Y 


ec 


as a translation appended: 
"Mee Robert A. Schmitz 

"Doubling Road 

"Greenwich, Connecticut, USA 

tite No. Schmitz, 

"Thank you for ycur lctter of February 14. I have 

no additional news regarding the affidavit you men- 
tioned; I am grateful to you for bringing it to ny 
attention. But unfortunately I have difficulty in 
making myself a picture of the contents of this 
statenent fron your letter, 

“As I have had previously the opportunity to tell 
you, we are here very little informed about the steps 
taken by Messrs, Charles Wilson and Spofford during 
the past year and therefore I don't know in what way 
it was intended to make use of this document which 

is unknown to me. Should I, as intended, be again 


in the States in the near future, I would, of course, 
like to talk about this with the gentlemen. 


’ 


"Best Regards, 


"Schaefer." 
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Q On or about the same time did you neceie from Mr, 
Saager, 129, in answer to your transnittal of the affidavit? 
A Yes. 
Q Read it to iiis Honor and give it the date, please, 
A It is Plaintiff's Exhipit 123, which is a letter 
from Bruno HM. Saager, General Manager, Union Bank of Switzer- 
land, in the English language. : 
“Mr, Robert A. Schnitz 
"Doubling Road 
"Greenwich, Connecticut, USA 
"Dear Mr. Schmitz, 
“Many thanks for having sent me @ copy of 
your letter of February 14, to Dr. Schaefer. 
| 
"I took note that a certain affidavit had 
been issued, However, I feel very sorry that I have 
never heard about any details concerning this affi- 
davit. ! 
“Yours ninety 


|. "BeMe Saager." 


Q By the way, I think this has been established by 


the record. Pursuant to your letter of January 17 to Dr. 
Schaefer, that you read the three page letter in which you re- 
ferred to $112,030 still due you on interin payments for in- 
terin pomicest did you issue a sight nee ah Take to 


the Union Bank of Switzerland for that sun? 


I'd like to look at its 


THE DEPUTY CLERK: Defendant's Exhibit 45 marked 


for identification. 


WILSON: 

Q Mr. Schmitz, is Number 45 Defendant's for identifi- 
cation, the sight dreft that you and I have just been talking 
about? 

A Defendant's Exhibit 45 is a photostat of a sight 
draft number 68754 dated New York, New York, February 27, 1962, 
in the amount, face valuc $112,000 payable at sight to the 
order of Robert A. Schnitz at Chase Manhattan Bank Grand Central 
Branch, New York. $112,000 value received and charge same to 
@ Robert A, Schmitz. It was to Union Bank of Switzerland. It 


was to attention of Dr. A, Schaefer, General Manager, Union 


Bank of Switzerland, agent for Interhandel A.G, Zurich, and it 


has my hame spelled out and my Signature, 
Q Mr. Schmitz, Exhibit 45 was not honored, was it? 
A It was dishonored. 
MR. WILSON: We offer in evidence 45, 
THE COURT: Without objection it will be received 


in evidence. 


BY "(R. WILSO': 

Q Mr. Schmitz, at the short recess, you had iden- 
tified 46, I think, as a letter which on urete to “Ir. 
Saazer on or about its date, and would you repeat its date? 

A It is dated mhursday, March 22, 1962... 

I want to offer it in evidence and have it read. 
kkk | 
MR. O'DONOGHUE: I have no objection. 
THE COURT: Without objection, it will de 
received in evidence and Yr. Schaitz may sou it. 
THE WITNESS: "Thursdav, “larch 22, 1962, 
"My dear “Mr. Saager: ! 
| 


The leadine position of Union Rank=Interhandel, its 
: : 3 


"time being also money too, have always been very 


important to me. 
"Facts alone count. 

1. “overnment Officials may hold against you and 
try to put you in poor positions, oat 5 they can not 
argue asainst the COrecamenents own offietal docunental 
public recor4 vindinest 

"In exces of these they may not delay, because 
publication of the facts would be unbearably embarrassin3 
without their cooperation with vou. 

Sie RNS Som Foe. Gh ac, GG Gaesa) ae Oo 


PINAL REPORT of the Senate Judiciary Committee on Alien 
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Property, Bi acta “confiscation policy" proved to 
be the work of Communist Espionace rings. - 
"Prom this, I have a series of 5 Ret Eovess 
Ready for Press Editortal use, documented working 
Trustee pavers, 
"A, POREYI2D: On Discoveries amainst the Security 
of America's Econostc Systen. 
onfis: ory Exorovriations 
A weapon of Communism bearing asainst the 
United States. How to lead out of Communism's Entrav-— 
ment. 
ne, Cosmunist Conspiracy and Confiscation: 


Objectives and methods of Economic Warfare 


2140 "against the United States throuzh diversion of 


Administrative Suthority. 


"D. Relevations of Concvressional Investication: 
Confiscation in lirht of Today's Realities, 
Dangers, and National Interest, 
"E.Yesting Transfarned to Communist-Iriiented Policy 


of Confiseation: 
en 


1. The Subversion of the United States. 
2. Sequestration ~ The Historic Position 
3. Vestinz-Confiscation Policy by 


+ 


Subversion! 
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"The Exceotional matter of Interhandel is directly 
connected to this record, a Key “fatter? 

"2. Also, I have the Trustee's initial framework 
of a program which, by its adoption, would make the name 
of Union Bank outstanding in international leadership 
to solve the #1 canital-credit security—fundanental 
unity needed in the free world economy today! 


"These matters must be taken up and published and 


are matters of interest to Conrress. 

"I want you people to benefit 100%. 

"I can mean hundreds of millions of franes plus: 
intantible advantazes to all of you. | 

"I shall call you at 2:30 to see if you are 
"Interested, I will be happy to match ny time 
with yours. 


"Respectfully vours, 


' "Robert A. Schmitz" 


‘ 


’ BY MR. WILSON: 
Do you remember whether you did call hin? 
Yes, I did. © 
Q Do you remember the substance of your conversation? 


A .. Well, I had a series of meetings with Yr. Saarcer 


in Zurich at the time. 
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Q Were you in Zurich at the time you wrote this 
letter, or not? 
A “fay I look at the letter? 3 In '62, 
I was in Zurich around Saster-tine, 
March 22na. 
s, I was in aurich. 
“Mr. Schmitz, attached to your Exhibit 109 is a 
Gocument. Would you he able to say whether that is a copy 
of the document which you sent to “fr, Saager with your 
letter, Number 46? 
A Plaintiff's Exhibit 109, dated August 15, 1951 is 
a letter to Charles E, Wilson, Esquire, as Trustee-—- 
Q That isn't the point. ‘“y point is--~ 
A --with appended, Yes, appended to here is what 


I transmitted to “r. Saazer. 


Q That's what I wanted. Thank you. 


A Yes, sir. 
Q Appropos of your father's affidavit, let me just 
back to that for a moment with two docunents. 
“THE CLERK: Defendant's Nunber 47 and 48 marked 


for identification. 


BY 42. WILSON: 
Q I show you 47 and 48 being cables -- No. One is 


a telerram; 7 is a telegram—--- 


A Yes, 
Q ~~and 48 is a cable. You were in Europe on 43, 
I think, perhans? 


A Yes, 


Q Can you identify both of those cables, telesrams? 


A Yes, I can, 

Q In numerical order, vould vou read thea, sir? 

A Yes, sir. Defendant's Exhibit 47 is a telesram 
to Gordon Eakle, Esquire, 3526 Woodbine Street, Chevy Chase, 
4aryland, from my late father, Dietrich A, Schatte. 

MR. O'DONOTHUE: What's the date? 
HE WITNESS: Dated Yarch 17, 1962, 
"HEREBY DIRECT YOY TO DELIVER AND MISCLOSS “MY 

APFIDAVIT NOVEMBER 19 1961 T9 DEPARTIEN? OF JUSTICES 

"CIVIL DIVISION, CHIE?, MONDAY “IARCH 19. REFARNS. 
DIETRICH A. seware,” 
Then, what is the next number? : 

The next number is Defendant's Exhibit 48, 
Is that a cable fron von to “fr. Wilson? 
Yes, sir. This is a cable from me to Mr. C. Es 
Wilson, dated 19th of “arch 1962, from Zurich: 
"C.E, WILSON, 
437 Fifthavenue Newyork 


"Airmailing you letter reporting and 


confirming exactly my independent voluntary free 
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activities necessarily entirelv consistent princinal 
step inforn you affidavit delivery 
sinultansously arranced washinston zurich today. 
"Respectfully Bob." 


Before you left Zurich, did you right Exhibtt 


ate, sir? 
Itsidate is April 9, 1962. 
MR. WILSON: If your Honor ans. moing back to 
the two cables, I offer them in evidence, number 47 ana 48 
respectively. 
MR. O'DONOGHUE: I have no objection. 
‘THE COURT: Without obtection, they will be 


received, 


* Kx 
WILSON: I also offer ‘umber 49. 
2 COURT: Any objection? 
MR. O'TDONOWIUE: I don't know anything about 49. 
It hasn't been identified. (Examinins document) You 
have identified it, have you? 
THE WITNESS: Yes, sir, 


MR. O'PONOGHVE: I have no objection. 


MR. WILSON: I offer it in evidence, your Honor, 


COURT: It will be received in evidence. 
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(Defendant's Exhibit 49 received.) 
MR.WILSON: Will you read it, “ir. Senmitz, Dlease? 


THE WITNESS: Yes, I will. This is on ny 


personal letterhead dated Zurich, Avril 9; 1962, addressed to: 


"Mr. Bruno “. Saager, 
General “anazer, 

Union Bank of Switzerland, 

Zurich 

Dear “Ir. Saarer: 

"The objectives of my visit here as cmprtena to 
Interhandel have been fulfilled. Indeed, I extended my 
"stay at your SESE HEED in order. that and 
whereunon all relevant topics were Soar 


ascertained as considered, in our matter wherein 
nothing which transpires may be hidden. 

"I have decided to return to New fork, 

"The key facts and Justness and practicability of 
your cause, established and realised under the Trustee=- 
ship have been fully disclosed to Interhandel, ana the 
drawbacks of unilateral disunited activities remain 
corollary, 

"Further records, realities, and prograns may 
readily b2 inspected and evaluated between Board “embers 


and associates of Interhandel and its Trustee in New 


York. 
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Yours very truly, 
Robert A. Schmitz." 


y 


2 I show you your Exhibit No. 139 and ask you 4 
that is a reply to Defendant's Exhibit 49? 

4 (itness read exhibit). Plaintiff's Exhibit 130 
is a letter from Bruno “ 7, General Manaser, Union 
Bank of Switzerland, dated April 19, 1962, with translation. 
Shall I read it? 

THE COURT: To whom is it addressed? 
THE WITIESS: It is addressed to me. 
BY “AR. WILSON: 

Please, “Mr. Schmitz. 


"Dear “Ar. Schmitz: 


“Shortly before leaving for the Easter 


holidays, I want to acknowledc-e recetpt of your letter 
of April 9. I enjoyed seeinzy you in Zurich, and I was 
sorry you had to-return to “lew York and I could not 
talk with you azain. 

"“*Aeanwhile, I heard that through your 
attorney you voiced acain the elains previously made. 
Dr. Schaefer is on vacation at present, and will be 
back in about a week. I principally don't want to 
voice an opinion concerning these claims, even though 
" they certainly lack any substantiations. But as vou 


know, I always believed that the financial side of this 


matter would be handled fairly, and I am — that some 
way will be found, 
| 
"Today I want to ask you above all, not to make 
any further contact with the Justice Deparenens eoncern- 
ing the affidavit you worked out or any other matter 
because this would only lead to confusion, which would 
not help the matter any. 
"Best regards, 
/3/ Bruno Saaser." 
Q Yr. Schmitz, “ir. Strickler and I are not sure 
about this date which has been written by hin ‘in pencil 
at the top of Number 59, 


Plaintiffts 50? 


WILSON: Defendant's Yumber 59 for identifica- 


BY “R. WILSON: 
Q -It seems to have been sent by you to “fr, Saarer, 
I want von to look at it and see if you can identify it 
= having been sent by you and in relation to ‘tr. Saager's 
letter of the 19th, which is Plaintiff's Number 139. 


A (Examining document) Well, this is a Xerox. 


You're referring to the telesran? 


A Yes, this Defendant's Exhibit 50 =- it has a 


pencilled notation, 


Q I told you that's ours. Don't let that cuide 
| 
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A well, I seem to see this very faint marking of 
April 26 on there, and therefore--- 
Q of "622 
A I would, by deductive reasonins, say '62, from the 
text, so I would identify that as ‘62. 
Q Do you identify that as a cable you sent to “ir. 


S2arer? 


3 a cable I sent to “r. Saarer, 


Bank Union, 
“AR. WILSON: I've shown that ao Mr. O'Donochue. 
I would lixe to offer in evidence Number 50 and ask “Ir. 
Schnitz 1f he would be kind enouzth to read it. 
THE COURT: Without objection, it will be 
received in evidence, and I ask “ir. Schnitz to read it. 
(Defendant's Ex, No. 50 received.) 
I will try, your Honor. It's very 
faint. 
“RELET YOURS NINETEENTH, PLEASE NOTIFY “ME 
CONPIRYATION “§¥ “SONIES PER STATENEN? DEMANDS PLACED 
IW MY ACCOUNT, UNION BATIK, AID ARRANNE TYRITY THOUSAUD 
DOLLARS OF IT CABLED TO ME AT CHASE “AANHATTAN BANK, 
IMMEDIATELY. THANK YOU. REGARNS, 


ROBERT A. SCHMITZ" 


. 


BY MR. WILSON: 
Q I think that this is the costliest this Court -- 
Mr. Strickler was conductinz the exanination: Nid “Mr, 
Ulrich Wehrli visit you in the States soon after this exchanze 
of telegram and letter? What I'm eetting to: I think I 
heard hin testify that he offered you $20,000. 
A I will never forcet that one! 
Q Did he or not? 
A What? 
Q Offer you $20,900? 
A I wouldn't discuss it with hin. He came to 
my attorney's office--= 
not asking you what vour retort WAS 
sayins, there was no discussion. In other 
words, I heard from my attorneys that he baal I don't 
_renember him doinz it to me, 
Q Just to put this ton on events, do you remember 
Dr. Edmund Wehrli and I met you in Nucent & Hugent's office 
_in the suamer of '62? . 
A The precise date, I would not know, I remember 


| 
the occasion, yes. 


Q And that we denied all liability in this case on 


behalf of Interhandel, sir? 
A I recall the meeting and I remember--- 


Q I was a richt warm one, a right acrimonious one? 
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A The term oeoenontons® was simoly--- I wouldn't 
s2y it was acrimonious. I think it was one in which I stood 
firm on my -nositions, and vou were doing your job and I 
think at one point, when I told you that “hat you were 


talkinz -- I think I used the vords--- Let me try and 


recall: L said, whatever you're saying was not germane; 


and I think you kind of blew up and stomped out of the 


Poor. So, you know, to characterize that one, “ir. Wilson, 


would be--- 


1150 Q Would it be fair to say, I got out of the room 


“ 


befofe “ir. Nucent threw me out? 


Just ‘2dout. Just 2bdout. Just made it! 


A 
Q Well, the sum and substance of it, “Mr. Schmitz, 


was that you asserted your claims and we denied them on 


vehalf of Interhandel, didn't we? 


A Yes, sir. I would put it that way. That's 
putting it mildly. 


Q Let's see if I can clear uo something else and quit. 


‘ir. Schmitz, I want to show you azain your Yumber 118, 


which is the 39-page -- I think it is 39 -- handuritten 


communication by you to “ir. Saazer of “fondav, ‘lovenber 5, 


1961, and I am soing to ask you to look at the original tnat 


I have had Xerox'd -- I don't want to so through that whole 


» t 


thing, I assure you. 


A Yes, sir. 
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Q I want to turn to page 10, and ask you if on 
page 10 you began to number a number of Pee eae 
A (Examining document) Yes, sir. Pirst, I should 


identify it as my letter. 


THE COURT: Is it an exhibit in the case? 


“AR. WILSON: Yes, it is an exhibit. 


BY “R. WILSOM: 


Yes, it's already in throurh your counsel. 


It is entered as this? 


A All right. Well, what I have in ny hand is my 
original letter which 1s Plaintifets Exhibit 118, and this 
4s in my hand, and it is dated November 6, 1952, to “fr. 
Saager, and the answer to the question “tr, Wilson 

Q Did we establish the date to be Movender 6,5 
19612 ix the date. : 

A November 6, 1961. 

Q Would you read that number one paracrash on vase 

It isn't longs. It's about eight lines. 

A Yes. Wain By Aurust-September 1961, substan-— 

tially all pre-conditions. had been met despite evident 

attemots from Switzerland to Gaiemnsnonana aisrunt 

the work between Trusteeship and the novernnent! 


After the visit had here in “Mav, word circulated from 


Wall Street that the Trusteeshin would! not last much 
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lonzer; an error. Concents of yercentaze splits, 


whether 50-59, 75-25 or what, stood to be resected 
from the needs of the Mnited States as much as aes 
other, and were so by the Trustee and the Sovernment." 
Shall I read any further? 
MR, WILSON: No, thank you. 
a a 


1:5 p.m. ASTERIODW SESSION 


Whergunon, 
ROBEUE Ae SCHIETZ, 
Plaintiff herein, resumed the stand for further cross- 


examination and testified further as follows: 


CRISS-EVMAMINATION (Continued) - 


BY "WR. VEILS: 
Q ‘ir. Schmitz, in your services for “ir. Wilson, 


were you ziving him the same quantity of detail that vou 


were ‘ir, Snofford? 

A Well, I would like to answer that. It's hard to 
define that. You say, "quantity"? It couldn't losmically 
be the same. There would have to be a difference in the 
quantity. 

Q Was there a difference in the quality? In other 
words, were you telling ‘ir. Spofford factual details rezarding 
the history of Interhandel while dealing with Mr. Wilson on 
a more or less current basis of Senate hearings and things 


of this sort? 
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A Well, I would give Mr. Snofford whatever factual 
information he asked of me or whatever “fr. Wideans -as Trustee, 
asked that I discuss with him. As to “fr, Charles E. Wilson, 


I would give Mr. Charles E. Wilson such answers, to the best 


of my ability to whatever was currently coming un, either 
in the dinlomatic areas or he would ask me inforzation on 
Aniline, its products, it's seizure, its nistory, matters 
Telating to--<—= Like when von Brentano, the german Poreian 
Minister, came to YVashington early in 1951, he would ask ne 
about the Paris Renaration Agreenents, how these things 
would affect--- So, it would be aifficult for me to say 
how there could be a difference between “r, Charles E. 
Wilson and ‘Ir. Spofford because I always eaters that 
whatever I taled to the Trustee ‘about would 4150 be 
relayed to ee Spofford, 

Q Conversely, much of the detail that you talked 
to Mr. Spofford about, you never bothered to pass alongs to 
‘Ir. Wilson, did you? 

A I doubt if that's correct, sir. ‘r. Spofford and 
I would work in Switzerland; for instance, at one point, 
we worked in 1961, from the end of February, hon I was 
there, until March 11, and when I got back to Mr, Wilson 
in New York, I related the current details of what we were 


| 
doings. We were working on this “Memorandun. 


Q You had a copy of it, then, to rive hin, didn't you? 


Bes vardon. 
You had a copy of the “Memorandum to give him? 


kK “ell, I had been siven a copy of the First Draft of 


1155 the Memorandun, the first time I saw it, fron “Mr. Snpofford, 


in Zurich, and I had contes of the re-drafts and corrections, 


et cetera, from that First Draft. 

Q Actually, isn't it true that--- Well, I'll put 
4t this wav. Did ‘Ir, Wilson ever write a single nace 
of naner an EEE Interhandel matter while he was Trustee, 
as any guide or any “emorandun to anybody? 

A Would. vou please repeat the question. 

Q I said, Did “ir. Charles Wilson ever put down on 
and distribute to anybody related to this case a single 
“emorandun about this case? 

A Vell, he certainly put down on vaper his 
“Memorandum to the Department of Justice. 

Q ‘ir. Wilson did? 

A It was his “Memorandum. 

Q Which memorandum are you referring to when you 
say "“lemorandum to the Department of justice"? 


A I'm referring to the memorandum of Charles E. 


Wilson, Trustee, on the Internandel controversy, which was 


delivered to the Attorney General's Office sometime in 


* 2 


May of 1961, y 


Q Are you referring to Plaintiff's 105? 
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A Yes, I'm referring to-~ 
Q That wasn't--- I mean, this may have gone in under 
the aegis of Mr. Charles Willison, but you are not sumsestinz 
that Mr. Wilson wrote 105, are you? 


A I certainly do, every part of it, when it was 


gone over with him, 


Q That isn't what I was as*kine you. Isn't this the 


docunent that “ir. Spoffora, you and I worked on? 

A It was the document which “Ir. Spofford originally 
franed out, which I worked on and which I understand you 
contributed information on it to “Ir. Pryor, put it was 
the Trustee's “lenorandun. : 

Q Oh, I don't mind it's being called the Trustee's 

| 
Memorandun, But my point tis, I haven't foun? any evidence 
offered in this case of 2 sinsle conmunteation in writins 
by the Trustee to anybody, except to Europe. 

A Well--- 

Q I mean to tovernment officials and to people in 
high places in Yovernment in Washington, I don't find any 
communication from the Trustee, offered by the Trustee, .do 


you? 


BY “4R. WILSON: 


Do you find any such pavers? 
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A “ir. Wilson, I would have to. look at the recori, 

but off-hand, I am in no positton to arvue about it. 
I don't zxnow. I an not vrivy to everything “ir. Charles 
Wilson did, 
Q 2 é n- 12t “Ir. Snofford, for 
carrying on the major corres- 
pondence with Dr. Schaefer? 

A Well, “ir. Spotford -- I certainly nave seen in 
the files a number of letters by the Trusteets attorney, 
Ir. Spofford, to Dr, Schaefer. I have seen also letters 
between “ir. Spofford and “Ir. Orrick, for instance, and vise- 
versa, so, I mean, I know from my own recollection of these 
things, that these documents exist, 

Q Isn't it true that actually -- You may not like 
the word; I don't mean it derisively -- “wr. Charles sabes 
was a sort of a "front" in this matter? 

A No, sir, and I don't like that being saia -- 
absolutely not! | 

Q Didn't there come a time when Dr, Schaefer and 
Mr. Spofford wrote about whether “tr, Spofford shouldn't 
take over the whole thing? 

A. Well, I recall-- My best answer I can give you to 


that is, I recall that after I came back from Switzerland 


with-“tr. Spofford in 1961, Mr. Spofford reported to his 


client, and the Trustee told me that Dr.Schaefer had tried 


to have Spotfford subvert his client. 
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In the sense of takinz over the whole thing? 
A I gave you my answer. That's what x was told. 


Q Using the word "subvert" doesn't help any of us. 
My point is, you mean that there was a discussion that Mr. 


Spofford should take over the whole activity? 


A I can only tell vou what was said to me. “lo, no. 
Q What did you mean by saying he "tried to subvert"? 
Who did he try to Subvert, Nr. Snofford or tr, Wilson? 


A I can only tell you what was related to me, 


what was related to me was that ‘Ir. Snofford-L- The 


told me that “%r. Charles Spofford upon returning fron 
in early 1951, had disclosed to him that Dr. Schaefer 
tried to get “Ir. Spofford to subvert his client. 


Q Did you get any more definition of it than that? 
A Well, shall we say that I understood it, that 


some offer, proposition of some kind had been nade to “Ir. 


Spofford -- “ir. Spofford, by the way, did not tell me this; 
: | 
he told it to his client -- that some suggestion was made 


| 
that if Mr. Spofford would help met rid of the Trustee, 


that his client, Union Bank, would retain Davis, Polk for 


a period of future vears. 


This was my understandinz, of course, It's only 


what was told to me, of course. I don't have other 


knowledre. 
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THE CLERK: Defendant's Exhibit 51 marked for 
Sas isi aesck. 
(Defendant's Ex. 51 marked.) 
BY MR. WILSON: 

2 _I show you Yefeniant's Exhibit 51 for ifentifica- 
tion, which purports to be 1 en:snnunieation between Rares, 
Schaefer and “ir. Spofford of May 30, 1951, and ask you 
whether that came to vour attention ebhout the time that it 
was written? 

A (Reading exhibit) I recall seeinz this 
approximately two weeks aro for the ~ time. 

Q Is that so? 

A Yes, sir. 

Q Did you ever aeorees “Mr. Wilson to any conference 
that he had when he was mehr as sort of what they call 
Trustee for interhandel, except where “Ir. Spofford was 
present? 

A Oh, sure, 

Q Whom did he go see with you? 

A Well, I would be in conference with him, with Mr. 
Wilson, and “r. Budich, and “ir. Wilson and Dr. Wehrli. 

Q Leave out the Interhandel mroud. I'm talking 


about officials on the other side who might have an interest, 


* ’ 


or even officials of General Aniline. Did you ever 


accomnany “r. Wilson to see any official of General Aniline? 


A No, s 

Q Did you know of his doting this, other than what 
he told you? 

A Oh, yes. I foe from “ir. Spoffora also at 


the time of these thines. 


Q Yes. But you didn'’t~---  Pid-you hear it from 


the official of teneral Aniline? 

A No, sir. 

Q With the Ytovernment officials, officials who had 
Somethinz to do with the Seneral Aniline case, did you 
accompany him to any meeting? 

A I was not to go to taeNinetonk 

Q If you learned of any meetins, anal yon learn of 
it throurh Mr. Wilson? 

A Most usually, yes. 

Q Were you ever in his office at any time when he 
phoned any Tovernment official and aiscussed the sudject 
of the Teneral Aniline case? : 

A Yes, sir. 

Q ° Who were they, sir? 

A Well, one instance was that I was in his office 
when ‘he talked to “ir. Orrick, the head of the Civil 
Division of the Department of Justice, in early 1962, 


Q Isn't it true that when that call took volace, 


he w2s comolainins about the interference of Dr. Schaefer 


advancement of the 
General Aniline case? 
fr about the advancement of 
the 1! ine case. Snecificalliv, he was talking 


about-—-- Orric wanted him to cone dorm to Washinzton 


and negotizte on the nercentace bases pronosed by Ir. Sehnefer 


which were about 40 million and 75 nereent -- would be 40 
million -- and Charlie ‘Itlson said he woule@ not do it. 


And what } Ry was the reason he wouldn't 


it was a Christmas present, and he was 


going to hold the Sovernnent to the nrevtous level that 


Q Was he complaining that in the previous October 
Mr. Schaefer had gone to see ‘Mr. Orrick? 

A Yes. 

Q w--with me, and was he diszruntled over that? 

A Oh, yes. He said he didn't want to see any more 
end-runs around his trusteeship. 

Q Despite that, was it he who called un “Mr. Orrick 


or ir. Orrick who called him up in January? 


h He put in the call to “ir. Orrick. 


Q It was to discuss the case, was it? 


Yes, sir. 
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In other words, he was still interested in 
functioning as Trustee in January of '622 

A Yes, sir. 

Q What other phone call did you ever hear him make 
to a Governnent official? 

A Well, not to any then-active rovernnent official, 
I heard of none other than I can recall at this time. 

Q When you did see this letter, Yunber 51, 2 couple 
of weeks ago, was this pararranh which I am Spout to read 
similar to the tyne of subversion that you nad hed renorted 
to you by “Mr. Spofford? 


I read: "According to the vower granted to “Ir. 


Charles Wilson, it’is mainly under his auspices that 
contacts with the United States Sovernnent take nlace. 


Perhans we will later have to discuss whether it would 


not be advisable from a certain moment on and 


establish direct contacts between yourself and the 


| 
company on a basis then to be fixed," 


das that the kind of subversion that you nad had told to you 


earlier? 


4 No, sir, 
Q What was the kind of subversion that you had been 


“ 


told of, differently from this? 


A The kind of subversion that I was told of after 


I returned from Switzerland in 1961 on that trip with “wr. 
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Spofford, was that “ir. Spofford WAS outricnht pronositioned 
to subvert his client, to ret rid of his client, and that 
he would be hired by the Bank independent of “Ir. Wilson, the 


Trustee. 


Q Did you discover what answer “r. Snofford made to 


You'd have to show me somethin-. 
Are you avare of anythin? 

A Off-hand, at this moment, no. 

2 Now, comins back and asking you azain to tell us 
of a single pate of paner that the Trustee ever wrote to a 
Government official after he becanue Trustee upon the subject 
of General Aniline? 

A Well, I recall once being in the Trustee's office, 
and I recall he showed me some letter from Vice President 
Wixon, which I think was in reply to some communication. 

Q Wasn't that letter shown you, and ididn't you 
‘interpret it in a letter which you wrote to Dr. Sturzenecsrer 
as simply beinm evidence of a friendshio which existed between 


these two zentlemen, and had nothing to do with the subject 


of Aeneral Aniline? 


A That may be. 
Q Did you give “Mr. Wilson memorandums discussing 
the past historical events, pre-Pearl Harbor historical 


events of I. G. Chemie? 
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A Yes, I save hia memoranda, and I would also come 
into his office when he would ask me spectfte questions 
about this sort of thinz, and if there was scantnins that 
I didn't know myself, I would consult my rather. 

Q Did you keen conies of those mnenoranda? 

| 

A had memoranda, ves, on some of the2. I had 
memoranda on the extraordinary manner of the vestins, 
and I took down--- No, in the case of Sno ford's offi 
I recall--- 

Q I'm not talking about Snofford's office. 


of then A 
A --I dictated some in Spofford's office and got 


no covies. That's my point. 

Q2 ° Do you today nossess copies of any fenoranda 
which you passed to the Trustee after he became the ™rustee, 
to educate him in this matter? 

A Yes. 

Q You still have them? 

A I think so. 

Q Many? 

A Well, several.- I think several would be the 
right answer, 


Q I think you said you spent days and hours with 


the Trustee, didn't you? 


A Many days, many hours. 


What did you talk about these days and hours? 
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A Well, currently, I mean--- . “ir. Wilson as Trustee 


would either be contactinz Secretary Herter, or he would 
> > 


tell me that he had Secretary Anderson, or that he 


had a date with srevary Dillon, et cetera. And orior to 


these thinzs, he all me in the office and say, "Now, 
the topic that we wi de discussing which will be interesting 
he Preasury or the State Denartment will cover these 


areas. ‘What can you tell me about the backerround of the 


2 


Paris Reparation Asreement,"or "Vhat can you tell me about 
the background of this tax case?" What can you tell me 

about this or that?" It was current stuff, so that over 

@ period in 1961, I was in Zurich, and “Ir. Spofford asked me, 
to be specific, whether or not he could have one of his 
attorneys from his firm mo to interview my father in order to 
get certain information from my father, and I said, "I think 
that can be arranged." 


And later, when I rot back to New York, the Trustee 


asked me to spend all the time I could with my father in order 


to perpetuate his knowledse, because my father was of 
advanced ame, to perpetuate his knowledre so the Trustee 
dould have the drafts of what ultimately went into the 
affidavit of my father's, to rive him an education on the 
background of Seneral ‘Aniline, for instance the Reppe 
high-pressure acetylene polymerizatign processes and also 


the reduction of fron Penta-carbonyvl to form iron carbonyl 
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for the radar during the war, and matters with respect to 
my father's undertaking the establishment of the production 
of atabrine, synthetic quinine. And these would be matters 
which the Trustee would ask me to relate ei pies which would 
give him a better.srasp of the nast erowth of the conmnany, 
which he wanted to have evalu2ate3 by Yorran. 

Q "Company" -= by that you mean neneral Aniline? 
A General Aniline, yes. | 
Q And did he need that re preparation for his meetins 
with Secretary of State Herter? 
A A Well, as I saia--~- 
Q Just answer that yes or no, 
He needed other material for Herter. 
Did he need that for “Ir, Herter? 
No, but he may have needed that-~- 
Did he need that for “Mr. Dillon? 
That would be up to him to know, I don't know, 
It was uo to his discretion, not mine, | 
Q Did he need it for any other Cabinet efficer 
he was seeing? 


A I think so. 


Q What did he tell you after he saw Mr. Herter 


was the result of his seeine Mr. Herter ana discussing the 


General Aniline case? 
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A I don't know whether I recall that he said he 


t 


sau ‘Ir, Herter. He may have talked to hin, or written him, 


or sonethincs, 


Q What @id he say after he saw “Ir.. Dillon as to what 


he discussed with him: It the General Aniline case, and 
what “Mr. Dillon said? 

A He said to me, h alxs with “ir. Dillon were very 
important because-—- Well he had several. But the talk 
that he had with “Mr. Dillon, one in particular, was 
connected with the orientation of the incoming “ennedy Admin- 
istration,in which Cabinet “r. Dillon also functioned. 

Q That was the purnose of seeing “ir. Dillon? 

Wel.l--- 

Q Where was Mr. Dillon then, in the State Department 
as Under-Secretary? 

A What date was this? 

Q You said "the incominz..." 

A He transferred from Treasury to State, didn't he? 

Q Well, all right. Did he tell you of the conver- 
sations with the Attorney Jeneral upon the subject of 
General Aniline? 

A Well, it was my understandine--- 

Q No, no. ive me an answer yes or no: Did he 
tell oe of conversations «ith the Attorney neneral? 


A He told me of conversations with a Kennedy, in 


Palm Beach. 


With a Kennedy? 

A I assumed it was the Attorney teneral to-be. 
He wasn't the Attorney General vet. 

Q You didn't know, did you? 

A Well, I know that he went to Palm Beach, to 
Ambassador Kennedy's home, on. the subject o : neral Aniline- 
Interhandel -= his duties as Trustee on Interhandel, 

Q You don't know whether Robert Rennaay, was there 


at all, do you? | 


A It was my impression at the time-—-- 


Q No, no, no. Did you know it, sir? is 


I--- I--- 
No, no, did you know it, sir? 
Did I know it at that moment? 
Did you know it then, yes? 
I thousht I knew it. 
MR, WILSI: No, no. I move to strike that. 
BY MR. WILSO': . 
Did you know it , or not? 
A Now I would say I did not know it. 
Q Were you later told dv “Ir. Wilson that he ar 
Mr. Robert Kennedy at the elder Kennedv's hone in Palm Beach 
on that trip? : 
A es He told me he say a Kennedy with respect to the 


*new Attorney Seneralshin. 
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MR, WILSOI: Let me read the sentence. I don't 
mean to dwell on this because I was Jiscouraved the other 
day from dwellinz on my ovn versonality in this lawsuit, 
but I'm only doins that to move to another point. 


‘at 
at 


. OTNNIOGHUE: I object to that, your Honor, and 


4R, WILSO%: =I should like to make one Ronsemective 

and objective comment. 

QHE REPORTER: Is this quoted? 

MR. WILSOU: It is, yes, matam. Shall I read it 

back, irs, “'aylor? 

"Y should like to make one constructive and 
objective comment. I respect John Wilson and consider 
myself a friend of his. He is without peer in the 
litigation procedures and arguments. However, I am 
convinced that he could know, and should know much 
more than he appears to know of the business affairs 
of Interhandle-I.%.-7A", and of the veople involved 
1938 to 1942 than he does. He seems to know too little 


prior to 1945." 


Do you remember that from your letter? 


A Yes, John -- “ir. Wilson. 


Q Would you say that if you were writing 


letter today, you would say the same thing? 


Yes, sir, | 


Q What would you say about yourself in reszard ¢o 


| 
the same perio? | 


| 
MR. O'DINIWNE: I object to the question? 
= COURT: I will sustain the objection. 
CLERK: Defendant's Exhibit 52 marked for 


identification. 


(Defendant's Ex, No. 52 marked.) 


Q ‘ir. Schmitz, I show you what I have narked 


Defendant's Exhibit Yo, 52 for identification, and ask you 


if you can identify that as the last vase, which is missing, 


. 


from 61? 
A (Examininz) I don't think I--- 
Was this introduced into evidence before? 


Q I am now introducing it, but I want) to zg 


ive you ‘your 


longhand copy of it in a second. 
A Well, please do, 

MR. O'MONOSHUE: May I say, your Hohor, if all of 
61 was not introduced dy us, it is only because the whole 
thing was not furnished to us by the Defendant. 

THE COURT: The Court understands that. 

THE CLERK: Defendant's Exhibit 53 marked for 
Conan eaten. . 


(Defendant's Ex. 53 marked.) 
is 


BY “iQ. WILSON: 
I now show you 53, which obviously is in vour 


i ask you whether that encompasses Plaintiff's 


&% documents Yes, sir, This, Defendant's 
tne completion, the continuation of 
Number 61. 
sir, 
Would you like me to nee it? 
Q No, I don't want you to read the whole thing. 
I want you to look at parts of it, if you please, sir, 

Under the title of -- on pare 3, under Arabic z 
numeral 2, you have a title as to "Snoffordé: And his work," 
haven't you? Do you find that title? 

A Yes, sir, 

Q Do you fing a parasranh which follows the first 
Daragravh beginning with, "or course, upon returning from. 
Paris..." 


A Yes, sir, 


Q Now, just prior to that, in the sentence which 
comes in prior to that, you say: 


"This is all permitted eliminatins the 


non-essentials and focusing on those essentials which, 


as part of various talks .to occur with, say, the 
| 


Senators of a eiven comnittee or with Rozers, nay 


help best in drawing un the best Stinulations of 


Settlement, -and best equin Spofford in) any detailled 
talks with John Wilson which now have occurred and 


will continue, of course." 
Did you envisaze by that, “Mr. Schnitz, that you 


would give “Mr. Spofford some information upon the subject, 


and that I would fill it in with detat1s? : 
A Well, this speaks for itself, doesn't it? 
Q | What did you mean hy “detailed talks with John 


Wilson"? 


A I knew the precise mental habits of “ir. Spofford, 
and I knew you for many years, and it would = obvious 
to me that any talks you would have would not be superficial, 
they would be detailed, 

Q And would it envisage that I would go into more 


detail than you would have with what you ae tr. Spofford? 
MR. O'DONOGHUE: I object to that as being-~- 


THE COURT: I will overrule the objection. He 


answer, | 
THE WITNESS: I would have honed that you ata 


Soofford would be best able to ¢o into the utmost detail 


wished -to fo into. 

BY “AR, WILSON: 

Thank you. Now, the next sentence said: 
"Snofford had to be told by ne of rnore % 
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Leisure's consultative retainer in the nast with 

John's case, as a new counsel for the Trustee." 

ic Yes, sir. 

9 "25% by that sentence that vou 
were the fir “rv. Snotford that teneral Donovants 
law firm in New Yor was associated with mein the 
Interhandel case? 

A I rec2ll havin mentioned this to “ir. Svofford at 
Paris. TI hsd no--- We were ready to so back, and he was 
talking abcut seeins Byron Ravnond white, and I mentioned to 
him the fact that Seneral Donovan's firm had been before the 
Conzressional Comnittees, and had been under some consultative 
basis with you in this effort. 

Q Well, did you mean, by that sentence, to inply 
that you were oblized to Be the one to tell hin that, as 
contrasted with me? 

A Well, Dr. Schaefer, in Paris, exoressly asked me 
tell “ir. Snofford everything I could which would help--— 


Q That doesn't answer my question. Does this 


sentence in the letter to Dr. Wehrit imply that you were 


oblised to tell him that because I didn't? 


a 


A Well, you still hadn't even net, hin, 


1 


Q What did “ir. Byron Raymond White -- I didntt know 


a 


what his niddje initial:ywis -~ What ata ‘Ir. Byron Raynond 


White have to do with this case in Paris in 1959? 
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BOE S Aas had nothing to do with it in Paris, 

Q Where wis he in this oicture in 19602 

A I.never fully knew ayant All I knows is that 
Mr. Spofford, in Paris, said that uson--- 
campaicn year alreaiv, and “Ir. Spofford stated in Paris that 
evenings to “Ir. Wilson and I, that one of the persons he 
would be consulting with in the United States would be “Mr, ¢ 
Byron Raymond White. I mather he was President Kennedy, 
Nominee Kennedy's camoaisn head at the tine. 

Q He was what? 

A I think he ran President Kennedy's Ganpaien before 
he became President. I think he was his wovanlee "key man," 
whatever you want to call hin. : 

Q I see. Look at the last paracragh of your 
letter, will you please, sir? : 

A Yes. 

Q Would you read it aloud? 

A Yes. "Other than this, the Trustee is most 
staisfied with the present relationship with John, ani I 
co not wish to be negatively critical, only to voint un 
weaknesses and bad Judement which endansers, and over the 
years, mav have negated much of the costly work of 


Interhandle and Bocenoserse Enouhs nas been said, 


and it should be fornmotten, but no loner allowed to be 


misinterpreted or contenolated suntrficially because 
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it is the inyressions which work nezatively more than 
facts or words. 
"Havins said whit I have, please forret 
it, as there Hothing is verfect, and 
relations are very cood, and must so revain. 
sincerely, 
Robert A. Schmitz." 

2 Now, Interestinzly enoucth, one vear before that 
to the day, vou wrote Dr. Sturzener-er, as per Defeniant's 
Exhibit 5, didn't you, sir? June 10, 1959. 

$s, I--- This is Defendant's Exhibit 5, a letter 
of June 19, 1959. 

By that tine, “Ir. Charles Wilson had said that if 
he were Trustee, he would have “ir, Spofford as his personal 
counsel, didn't he? 

A Yes), sir. 

Q And he said so in that letter? 

A .Yes, sir. 

Q And In that same letter, you said that you were 
supporting the idea of havinz Snofford brouzht in earlier 
as supplementary counsel to me, didn't you? 


A Where does that say here? Where is that? 


Q I will show it to vou: On page 2, where I marked it 


with 2 check-mark. Read it aloud, sir. . 
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A Well, the ansver would be negative as far as your 


question 1s concerned because it says: 
"Whether or not, if or when Yr. ©. E. Wilson 


will or can be enabled to intercede and settle this 


matter in the dest interests of Interhanidle, the 


United States and Switzerland, it rem2ins that “ir. 


Wilson believes that Interhindel should; by all means, 
seriously consider his recommendation to retain “ir, 
Spofford as 2 supplenentary counsel as soon as vossibdle.” 


It says "Mr, Wilson believes this. 

USO: I offer in evidence, if the Court 
please, Defendant's Exhibit for identi fication 52, which 
is the last pare of Plaintiff's Nunber 61, and the 
copy, which is 4 composite of Plaintiff's 61, and Defendant's 
52, which is marked 53. ! 

THE CO'RT: You have no objection? 

MR. O'DONOSHUE: Of course, I have never seen the 
endnolithatinecters Maybe 1t would he well ic I would now. 
THE COURT: Do, you want to look at it? 

“AR. WILSON: Why don't you take the whole thing? 


MR. O'DONOGHVE: (Reading docunent ) No, I have 


no objection, and would be hanpy to have Defendant's 52 


attached to the end of Plaintiff's 61. 
THE COURT: -<-so they can be read torether, 


MR. O'DONOGHUE: Yes. 
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there being no objection, they will 


on Direct Exanination, “ir. Schuaitz, 
that Dr. Sechnefer +s C the Attorney teneral in 
October of 1951, wit? ro-“nowledre that he intended 
to do so bv “ir. Snoffar 
A I atin'tt testify to tha 
in the Attorney Seneral's Office was without the 
consent of the Trustee. We knew he was Plannin to come, dat 
we were Cetin very hard to ston hin. 
Q On pare 373 of the record in this Court, you were 
asxed by “'r. O'Ponomhue the follovinz guestion and you 
made the follovint ansver: 
"a Would you tell eee occurre? at that meetinz 
with the Trustee?" 
(This 4s the meeting at the Links Club, after IP, 


Schaefer had scen the Attorney 3eneral.) 


"A Yes. This was on or about October 30th, 1951, 


in Hew York City. The Trustee ealiled me to his office 
and said it was urgent. I went over, and the Trustee 
stated to me that h2 had never been so exercised in his 
life, that he had eat come from a meeting with “Mr. 


Spofford and Dr. Schaefer at the Links Club; and that 


Mr. Spoffora” -- and this is it -- "that ‘tr. Spoffora 
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and he had been informed by Dr. Schaefer had, without 


1180 "their knowledze and consent, rone into the Denartment 


of Justice and sone into the Attorney teneral's Office, 


and there had made an offer to the tovernrent without 
his knowledce and consent, which he said was a'Christmas 


present to the Tovernment.'" 

i 

Did you mean to say, sir, “Ir. Schaefer went to 
s 5] i 


the Denartnent without their knowledre and consent, or that 


he made an offer without their knowledre ana consent? 


A What I mean is that he went in to the Department 


without their consent, that he came ovér to the United 
States with the knowledre that he was conins, but he went 
in to the Denartment of Justice without the Trustee's 


consent, and he nade an offer, and did business dehind the 


Trustee's back without the Trustee's consent. 


2 Why did you use the vohrase confunctively, "without 
their knowledge and consent," when you testified to his 


slonor the other aay? 


A I still testify the same way. You have to read 


the whole sentence. 


Q You agree, thouth, Mr. Spofford knew he was zoinz? 
A Why sure, but we were desperate trying to ston him, 
Q This answer should not be considered that he went 

| 


there surreotitiously, without “fr. Svofford's “nowledre? 


A Oh, I think i¢ was surreptitious. We) found out about 
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Q vell--<- You mean, it was found out about after 
4t occurred? 

A No. We found out about it before it 

) Did you not know that “Mr. Snoffor? had been 
communicated to by “Mr, Orrfler anc told of the engarenent, 
and th3t he nad communicated this tao "fr. Schaefer? 

That's sy unierst 


--in advance of “tr, Schaefer coming over 


aian*t want him to so. 


without the 
Iosee. But not moing in to the Attorney Jeneralts 
That was also without his consent. 
Was that surreptitious? 
I think so. 
This sentence I want to read to you from pare 357 
of the record. Yrankly, I don't understand it. 
Mr. Omponcsnus had asked you this question: 
"Q Thank you. Durins the period of the late ~ 
Spring and the Summer of 1961, what did you do in 


relation to the Interhandel matter? 


"A I was continuiny to work as directed by the 


Trustee to orepare the matertal backround fron sources, 
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"from my father, I was goinz throuch many documents 
* 3 


‘interviewing my father, helping hin onj the drafts of 
his affidavit. 

"The Trustee asked me to write uo “enoranaa for 
Mr. Spofford on the exceptional matters of the vestin-, 
met matters out respectins the hearincs defore the 
Senate Judiciary Committee, testinony teaaced before the 
Comaittee on the conspiracies which were allesedly under- 


mining the United States tovernnent curing World War IT, 


numerous thinss of that sort -~ 4 great varicty of work 
I Sound BS asked by the Trustee as the occasion 
demanded in order to be asked questions by hin that he 
needed ansverine." ; 

I read to the end of the sentence, although 2g 
aidn't need to. I did not read to the end of the ansver, 
but I think there is nothing there that affects what I an 
going to ask you. 

I'm interested in knowing what vou refer to when 
you say "testimony adduced before the Comal ttee on the 
conspiracies which were allescedly undermining the United 
States Governnent during World War II." | . 

A Yes, Well, that you can find, if you want to 
introduce it, in the Final Report text whitch 1s that (indicatinz 


| 
thick of the Senate Judiciary Committee on tye administration 


of the Trading Wi he Enem: > 2S amended, the so-c2lled 
Johnston Committee; and e Vinal Report of that Committee 


is a document which I made nvatlabte toe the Trustee, and 


aurine taat., fnithat 


”> 


einal are included the testimony 
activities of Narry 


ste, Prank Coe, Elizabeth Rentley, Teon Jhinan 


2llevzed Comaunist cells in the United 


Preasury, operatine durins Yorla var II. 


S$ to Comnunist conspirrcies, 


Oh, God, no. Pardon me for usinz thate-- 

Q Well, what do you mean here? Dia you mean the 
Dexter White tyne of Communist AORSR REED 

A Yes, which almost made it tourhz-:* you to ret 
a license to talk to your clients after the war. 

Q That is not so. | 

A Well, the record of the Final Report speaks for 
itself, 

Q It doesn't mention me in it, does it? 

A Well, it mentioned lawyers, per se, that they 


. 


didn't want to have anybody even be able to file suit. 
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Q This document that you Seariereceaticn ae Saarer 
with your Jumber 6, you have fot a sud-title here, 
“Communist Conspiracy and Confiscation.” 

. A Yes. 

Q (Continuing to quote): "opteetives and methods 
of Economic Warfare acainst the United States throush 
diversion of Administrative Authority." 

A Yes. 

Q Is that relatins to the same subject? 

A ‘ Willison, it is. | 

Q And then under 199, you have a ereoeer on that, 
is that it, Plaintiff's 109? 109 se a conmunication to 
Mr, Wilson to which you attached a cony of zdur uritins, and 
you identified that as beins the document which you sent to 
“yr, Saazer. 


A Yes, sir. 


Q Is there a chaoter in the attachment to Plaintiff's 


which bears this title? 
A I will see, Exaninine document) pats is entitled 
3, paze 2: “The Communist Conspiracy and Confiscation. 
Odjectives and methods of Economic Warfare arainst the United 
States, throuzh division of Administrative Authority." 


Q "Division” or "diversion?" 
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It's "division" here, mv eves tell me. 
All richt, Well, whatever you meant, 
says “lverston.” 
Yes, well--- 
That answers -av taestion, That's the same title, 
Did you cause this to be published in any place? 

A No, sir, 

2 On pare 379 of thea transerinot, you have a rather 
tons answer -- I dontt bolteye am unfair 1f£ I don't rend 
all of it, wns [was by ‘Ir. %'Nonoshue: 

"YQ Hows, vou say the Trustee erlled vou into 
his office and to012 about it, What aia he tell you? 


TA The Trustee enlled me into his office and 


said, 'Bo0b, I want to tell you that the forces of 


Spolls are hard at work! 
"I asked what he meant by that. He said, 

‘Well, he had been informed that the Department of 
Justice had complained to fr, Spofford about interferences 
in the conclusory nezotiations, and that he heard that a 
lawyer was soing over to Switzerland, ™ -- I'm roing 

to finish the sentence, although I don't need it for my purpose: 
"'that he heard a lawver was foing over to Switzerland, 


and that Schaefer had intended to make some move to 


see the Attorney Seneral without his knowledze or consent. t" 
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I come back to your use of the piinase, "in the 
conclusory nerotiations,"—-~ 
A Yes, sir. 
Q ~~what did you mean Dy that nhrase 
A By that nhrase I meant that the Trustee and his 
attorney, “Mr, Soofford, with “p, Orrick, had arrived at the 
pre-conditions on which the final dollar fini na everything: 
| 
other words, the pre-con:ii ons 
settlement by eT : S$ attorney ae Orrick 
being worked out in Recordance with the See 
ustee risht at the tine the Kenneds 
camé in, and that they vere in a conclusory 
Q And did you envisace in that phrase tr 
percentaze had been aszreed unon? 
A No, sir, because it was not 
The Trustee was getting a full return. I+ was 
a dollar fisure to the Sovernnent for its custod: 
and--~ 
Q Well ,--~ 
A --and Mr. Spofford had not yet--- By 


and the Trustees own azreenent and desire, they desired to 


re Spofford 


keep the question of the final dollar figure to the Sovernnent 
| 
& matter for the final doings after all the pre-condits ons 


had been worked out, 


Q And did this envisaze in your mind that t there had 
| 


been a flrm offer by the 
“A It was in ny mind that it was understood by the 
Trustees, and he stated to me in 1941, the Trustee stated to 
me =- anid I relaved this to Sultzerland -- 
that 2a full return could be definitely anticinated. 
ce: Did he say whether that had been made in the 
form of an offer? 
e, I was under the 
ments made pesense but I only can tell you 
‘the Trustee, told me and wnit “ir. Snofflord 
a full return based vunon hard-line anoroach, 
domandine a full return would succeed, and coul? be definitely 
anticipates, and I relayed this to Saazer, and Bruobacher 
and to “‘r. Schaefer, in Zurich. 
Q Did you learn fron either of these sentlemen, 
Mr. Spoftford or “r. Whison, that a point was reached where 
thet thourht had to be abanitoned? 
A No, sir. No. 
Q Hot even in the earlier period of “fr. Wilson's 
trusteeshin? 7 
A It:didn't have to be abandoned at all. 


Q How do you reconcile that with the offer that you 


say “ir. Townsend made of 15 percent in December of 1960? 


A I didn't say Mr. Townsend made the offer. I said 


4r. Townsend bemgzed the Trustee to make hin the offer. 


--of 75 nercent. 


--providins 75 percent was $0 moatons 

THE COURT: You don't mean that. | 

THE WITNESS: Frovidinzs the 25 pencent was $49 
million, ves. . | 

BY "SR. WILSON: 

Q Did this envisaze full return? 

4 That didn't, but therefore, we had the series 
of meetines with Dr. Wehrli in New York ang decides that 
we should best continue under the Kennedy Administration for 
full return, because we decided that that would be best, 

| 
‘and that we could achieve it, 
Q And the full return nrosress was such, that 


Schaefer and I interruoted, is that it? 


A I don't know what you did, “ir. Wilson. 


Q Did Schaefer interrupt it in the conelusory 


staces of the full return? 
A Yes, he interrunted it. 
Q Thank you, sir. Were you here when “tr. Orrick 
testified? | 
A Yes, sir. 
Q Did you hear “r,- Orrick say anything Spon en- 


visagins a full return to the Swiss? 


A I would have to recall his testimony. I remember 
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he said he Sfdn't Any offer, 


I “ould have to look at 


the record, {: fo everyhody, to see what he said, 
2 under Itrect or 


Cross-Uxaminat 


flav 


words "Pull return" at all? 
sO wards, 


no further o 


-POSS=2xImination 
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A What affidavit are you talking shout. I don'ts 
: 
siiplax, meebo n 
| 
Don't you remember ¢? i Walsinlijolrs wwintas |e 


to the YXenars-nent 


I'll show you what I mean -- che brown ¢hine 


| ole 


you won't he misle 


You can see 


A (Exanining docunent) I may have. 


2 Do you remember passing jud-nent on 


subnittiny tant to the Department of 
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A No, I don't remember, nis is the only aocument 


that I remenhber fully. 


Q When vou sav "this,” you mean the dark blue binder, 


Nunber 105. 
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MR. OTDONGGEUS: 


THECCOGH?: 


nwrterct 
Web uo Ue, 


an@’he stated he was ready 


ALFRED SCHASPED 
was calied as an adverse witnes 
and having been duly sworn, was examined 
lows 
DIRECT EXAMINATION 
BY MR. O'DONOGHUE: 


Q State your name please. 


wediin 


A Dr. Alfred Schaefer, from Zurick, 


Q What is your residence? 


ine hin. 
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Ztxrick, Switzerland. 


Q Do you have an address 


A Yes, I have an address 


strasse 45. , ; 


Q What is your home? 
A ‘Seestrasse 14. 
Q with Union Bank? 


A 


Q 


For five years and y i revious 


Yes. 


: SAW ah ee : ; 
In other words, you were not the head of the bank until 


five years ago? 


| 
A Well practically, both executive jobs. Now it is, 


let's say, Chairman. It depends a little bit on personalities. 


In one bank it can be Chief Executive Officer, and in another 


it is just advisory capacity. 
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to own 13,000 shares of the stock? 


A Yes, but he sold the biggest. part of these shares to 


the incoming banks. 
Q ° That was in 1959, was it not? 
A OS. 


Q And SO in 195¢ he still owned a Coneronenne interest 
in Interhandel, dia he not? i 
A. I wouldn't s controlling interest," but a very 
big interest, 
He had 
He had largest single interest o£ anyone. Oh, 


And the rest of it was widely held? 
Widely held. 
Q Wnen did Union 
in Interhandel? 
A I think this must have been in 58, beginning of ‘58. 
Q Not before then? 
A Not before. Naturally customers of ours had shares. 
Q What did you say? | 
A Customers of our banks, like all the other customers 
of the other banks, had shares because it was widely Spread in 
the public. : 


And as the result of Dr. Sturzenegger's supsort, vou 
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were elected the chief officer of Interhandel? 
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No, it was the Chairman who spoke, but 


Q Who was he? 


A as De Loius, Private Bank of Geneva anda 


Chairman of the Swiss Banker 


°Q Were you personally doing anything on behalf of Intex: 


handel to investigate the situvation’to do, if you could, any- 


thing about it? 
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A Oh, yes, we investigated it begore in order to make 
sure that the situation was in apices, and that we wouldn't be 
exposed pursuing our claim against the Gov ernn: nt of the United 
States, that there wouldn't be anything vhicn would be -=- would 
handicap us. We considered ourselvés as trustees for Interhandd1 


and for the public. That means the 


Q When you say "“we," who do you mean? 
were tne other representatives 


Reinhaardt of Cred 
Corporation. 

lon 

about two years. 


then they resigned? 


Then they resigned. | 


Q Do you know how many approximately shares of Inter- 


hanéel stock there were in 1953? 
A ‘I don't know. . | 
Q - Do you know the same number = until the 
merger with Union Bank? 
A Oh, yes. 
How many existed at the time of Seeebey 


Q 
A I don't know. 
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Mr. Saager has suggested evil 22 ce 110,060. 
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COURT: I think he is stating it as a question. f sup 


pose ‘the witness can enswor, 
| 
MR. O'DONOGHUE: me Ijcan ask questions. 
| 
THE COURT: You may proceed, Mr. O'Dondghue. 
% i 


BY MR. O'DONOGHUE: 
Q Is that, then, the total nunber of 110, plus 58 plus 
26 were outstanding? 


A. The 58 and 25 were never quoted at} the Stock Exchange , 
| 


They were just heid 


3 


Sian own some 
hanéel stock? 

A I don't know, not of 

-Q How many shares of stock of Interhandel did Union 
own after the purchase fron 

A I would say about 20,000 to 22,000 shares. 

Q Did that give you -- that Gia not eae you a majority 

| 
of the stock then? 

A No, . | 

Q And you had to cooperate with the other banks for that 
purpose? | 

A Yes, and especially with public shareholders in the 


General Assembly. 


Q Did you familiarize yourself with the situation 
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BA World Court, but that was only a formal suit. ‘The 


ide this law- 


nae Court 


decided that they could materially deci 
: 


fa only if the Swiss have exhausted all the possibie procedures 
in the United States. 


Q So that if you were unsuccessful in your suit here in 
| : 
th: United States, you would be entitled, as you understood it, 
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to go back to the World Court and litigate it there? 


A - Yes. | 
Q ending in the Congress here 
forthe sale of Gene 


ral 


A It was twice, if I rememser correccly., It was twice 
: 


~~ : “ | . , “ 
bills were erougnt up from time to time in 


| 
Yes, and the Swiss Government provested against i 
Was the protest allowed? 


A I think so, and that was the Gecision or the World 


court. 


Q The understanding was that if a bill was passed to 


: ’ 
sell the GAF stock, you would have returned to the world Court 


to attempt to stop it, isn't that true? 


A Yes. 


Q So there was that threat involved? 
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A We tried, we sent one of 


was Mr. Pienninger -- over to Washington to talk with Mr. Town- 


send, then Alien Property Custodian, but there was no settlemerit. 
There was just an illusion -- perhaps one could find a settlemdnt 


on the basis of 50~50, but we had no written offer, no direct 


proofl, and we thought at this time that settlement on this 
11 now we 


always tried to get General Aniline back. 


Q In toto? 
Yes, we hoped 


> ' 
whole lavwsui You xregardca 


aién't 


besides sending Dr. Pfenninger 
a | 


over to talk to Mr. ‘ 1 Dic you send anvone elise over 


or did you attempt to use any other influence 
y is S/ 


A Not at this moment. 


Q When did you first meet Mr. Schmitz, Robert Schmit 
; | 
A Mr. Robert Schmitz came first in October of '53, I 


think, to Zurick. 


Q Did he talk with you then? 


A Yes. 


MR. WILSON: Let's get the date straight. It is 'S 
? 
Let's not start off on an erroneous promise. 


THE WITNESS: '59. 
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Did you ever meet him? 
No. 


Teil us who introduced you to Robert Schmitz. 


Zurick, 


Communicated with you before that about 


Q He hadn't told you that 


he had worked with Robert 
Schmitz earlier about the possibility? 


A O. 
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Have a trusteeship? 


No. 


You didn't know anything about 


hen he came to see 


fight with 


especially also in order to restore the prestige 


faw~wily and to restore the claims or the position: of 


at his opinion was unjustly treated at Genexal Aniline by 
Government. 


Q In discussing this matter with Robert Schmitz, you 


fe) 
find he was well informed about the affairs of Interhandel 


General Aniline and Film, did you not? 
: | 


A Yes, but not in details. We talked just in generali- 
ties. He said he would help to get it back. 
Q How Gid he suggest that this might be done? 
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A Ee suggested after 
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He said that he would try. 
Did he say that he was a friend 
A He said that he knew him very weld 


Q Knew him very well. Well, at that 


randua drawn up in your office? 


A No, 


means to get it bz 
Was it in the form of 2 memoranéeun’ 
Yes, I think so. 
Did he send it to you? 


A I think so, too, yes. 


MR. O'DONOGHUE: May I have Plaintiff's 22? 
BY MR. O'DONCGHUE: 
Q I show you Plaintiff's 
know what that is? . 
ex Yes, I think that was a memorandum he submitted to us; 
any comment on that to hin? 
said that it would ale very good thing 
| 
for us all Lf Mr. Charles Wilson would accept the trusteeship. 
Q Dia you indicate your approval of that memorandum? 
A TI did, | 
Q ng ee your pardon? 


I did. 
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Cririch en er 


Q eS. Did you have occasion to send m to New York 


to see Mr, Wilson? 


Q Did you see him more than once in that period before 


the Paris meeting? 


A I @on't know. Anyway on 
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Q What was the purpose he was going? 

A To explain to Mr. Charles Wilson the situation, the 
legal situation, the situation of the saree t and to confirm 
that there was no skeleton in the cellar and that he could in 
all good faith take over this trusteesh ‘sts 


’ 


Q And Mr. hmitz came over to see. yo u several times 


| 
in.the course o: in : i s? 


ink he came once or twice 
ersucded Me. Wilson, 
to 


Yes, he said Mr. Wilson was willi 


Q Did he draw up a draft of a resol 


of Interhandel to enact? 


A. We didn't submit eny drazt 


because we were not at all sure at this 
Wilson would accept the eaeeoan ip 
nary talks 
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| 
A Not, but anyway it was a small board, and we knew 
| 


would certainly be glad to try this possib y of an issue 
| 


lawsuit. 


this resolution and the powers pursuant 


to it, the power 2 ; on April 28th? 


A By the 


Q By the E = iBoard? 
Yes. 
Did the Board meet thereatter? 
Afterwards the Board met. 

‘ When was that? 
I have no idea, 7 2 aftem: 


to the Eoaxd about meeting in Paris and it 


power of trustee which was agreed on. 


In the identical terms with that 
I think so. 


Q Who prepared that, those minutes and the resolution? 


Khyeist 


A I think they were prepared by Dr. Ulrich Wehrii in 


collaboration with Mr. Schmitz or with Mr. Wilson, because we 
t . 


certainly were of the opinion that Mr. Wilson had seen-it. 
. | 


Q As a matter of fact, don't you know Robert Schmitz 


prepared them? 


° i 


A Could be, I don't know. 


Q Who constitute the Execucive Committee of the Board? 


enree 


that in 


as ion CNM Denys Came, 
Liczv of the Sxecutive Com 


eb st wle 


Clans, 


Executive 


Mir. Cherles 


you saw him? 


Now th visit by Mr. Green to your offics 
t not correct? 
insignificant. Nothing to Go 
with the i rh: representative of a committee of 


shareholders, I think. 


Q 


Q Now you say this had no relation to the trusteeship, 


4 


ber discussing this Green situation with Mr 


“ane 


Don't you remam 


Schmitz when he was in Ztirick o the Paris mecting? 


A No, 


Q 


have seen 


this could 
Would you look 
Well, 
Q 4 yo ead that aloud te the court? 


A x letter draft to Green, although mucaA better the 


the first draft, and not only in your own best interest, needs 
further refining t 2 Interhande i i nd privi- 
lege to consider 
is not accevtable 
from my side." 

Q Does that suggest to you that sone submitted a Graft 
of the letter to David Green to Mr. 

A Could be, I don't remember. 

Q And that there were several dra 


A I don't remember. I considered the intervention of 
7 | 


the Green Committee 


| 
ie) Wasn't it ¥ : ore Wilson expected 


to have full powers and if anyone else was inferring that --- 
A Certainly. : 
_ => that he would | 
Certainly. 


So you considered it neces ‘ advise him that yo a 


salty esies ~ ww ta he a fan 
baying mo AccCCNLCss 


% stex? 
chat Letter? 


committee of 
Wilson 


ae oe = = . el nmin io aT 
commen S z ry Seen mace 


And did you consider it 
in oxder to persua 
Yes. 
Q You were exceedingly i to have hin act on vour 
behalf, weren't you? 
A Certainly. 


Q You would do almost anything that Robert Schmitz 


suggested in order to persuade him to do it, isn't that truc? 


A Well, he was persuaded to do it in our Paris meeting. 


At our Paris meeting he was persuaded to accept our trustee- 


1047 
Q Coming to the Paris meeting, why : believe was April 


30, 1959, can you tell me who WAS tcnere «t the meeting and 


v his lawyer he brought 
with hin, M mi from our side, Dr. Ulrich Wehrili. Gon's 
i 


wes present,|a lawyer acting for 


us in Zirick. Anyway, myself : sent and I don't know 
if Mr. Saager was present. 

Q Do you remember 
covered, how long it 

talk in the morning and then w 

lunch tocether and : ha 
Wilson had to go away, too. 
two or three hours and we talked naturally ia 


question also during the lunch. 


re) Did you explain the whole situation to Mr. Wilson? 
A 


Yes. 
Q -° What did you say by way of explanation? 
A Well, I told him that sinc ea: @ 
lawsuit, that we felt absolutely in our right, but that there 
was no progress, that we had to face years of procedure and 


that naturally if he would get it back through his action, we 


would be very grateful and feel very glad ai I 2 were 


destiny 


frie 
to this? 


ie) 


ve 


rior 


fer of settlement p 


io 


welt 


t~ 
be 


Ie 
pare} 


this case 


enemy tea 
acy concern, 
of 
£ 


£ 
prim 
ment 
ec to get to talks, but as I told you, 


> 


x 
2 


-40n © 


settle 


- 
“ 


° 


oO guest 
Had you ever hed any offer from the United 


° 
> 
PAN 
re) 
a 
g 
3g 
i 
3 
° 
ES 
o 
3 


No, we tx 


WaS 


i le 


1049 


tell him what sort of a settlement would be 


That wes vour attit 
A Anyhow. 
Q You thought a mati i inci involved here, 


did you not? 


A He insisted especially on the matter of prin 


We were already a little bit skeptic because we were afraid 


the lawsuit not only would be costly, but could become, even- 


tually, difficult for us. 


¢ 


Q But were you asking him to enter into some kind of a 


settlement of the matter short of the full return of General 


Aniline? 


no. He said it is a question of principle. You 


General Aniline. 


agrea it was a question of) principle? 


ates and 


A you, Doctor, 
St 
rder 


@ quest 
money in o 


de 
errs 
been co 


= 
© On 


LOR 


- 
~ 


i 
3 
u 
3 
5 


ang to pay out 


lli 


ror 
Sree 


to a settlemen 


t source o 
i 


cles 


yoo 
ie 
ca 
co 
ese 


p 
b 
we bole 


atonal 
Yes, sir. 
Were you w 


compar 
IOVS 


eee 


A 


Mu 


¢ 
vas extremely 
tor 


ou) 
that result? 


’ 
© 
Or 


¥ 


influen- 


< the Govern- 


1G 


a 
4 


een an 


? 
ipersu 


dea 


3 ® 
i Ay 


i 
ould | 


good 
u cont 


* 
tLme, 
= 
~ 


8 
i 
fe] 


2Ot i re 
? 
ely did y 
Governmer 


Jas 
Ga have to 


2 


wou 
He wes comp 


And you co 


we 


n, which 
represented by counsel 


questio 
than if 
to be 

A 


mri ep tn ees ew > + > 
eid this LEWSULE eH US TOS hin 
G50uet cate 


wile 


For thes 


fm 


a4 €VeE> you would want to get 
heve only to t¢ell mic, 


Q  -. So, if you asked 


ation of them he 


he would be 


4A Yes, 
MR. WILSON: Go through with what? 
THE COURT: I understood, the termination, 


& od 


be willing to g0 through with th 


eh tne termination if Mp. 


* oe O* 


Was there any discussion about m 


. 


powers? 


A I don't think so, 
Q I will Seog Oe 
remember thar? 
oA 
eNat, 
A The purpose was 
tery to get back on ae voluntary 


further, our eminent lawyer, Wilson, had to conti 


on our half. 


t back Generel 


considering 


2t 


So, when you were occurred to you 
: ) 


t be well to have this restriction : the powers? 


restriction ever paces in those powers? 


SO. 


| 
this letter powers we have the full 
CharlesWilson; is that cor- 


| 
| 
A Outside of this verbel agreement that if ever we would 


feel that he should resign as trustee he would always be will- 
ing. It wes more or less considered 
Q . But it 


&$ 


AY That's 


h 


£ 


tc cervasn O27 


co contac 


4 


ens 


2a 


ele thiae. 
CHOUGR 


he’ 


eccedt 


Yor a 


Board end accepted 


the 


fe) 


the only i 


that 


Is 


instanc 


lot of documen 


com othe’ 


om our lawyer, f 


al 


aa 


h cane 


whic 


c 


~ 
bo 


a 


tel ny 
CLOon 


a 


They were all written in English and they 


interested persons. 


1365 


the Board because every- 


in front of 


read 


< 


When did you next h 


Well, that was when he formally accepted the trustee+ 


ous 


ship. 


Q Did you send Dr. Wehrli over to this country again 


to giscuss the matters? 


A I think so but I don't remember the exact date. 


Q And do you remember that Colonel Townsend w 


to Europe and you asked Dr, Wehrli to get in touch with 


Schaitz by cable to determine whether or not you should 


ceive hin? 


sat 


wos Lew V wel 


Sa 


Feat 
LGN 


You G 


al 
- 


v 


cette. 


° 


4 


Ir 


Stas 
ae 


ac you * 


4% 
bal 


And 


k SO. 


LTS 


1E 45): 


2 


t to Robert Schmit 


par 


on your 


wv 
e 


” 
27 
3 
Go 
ou 


val 
o4 


any 


Was there 


for the 


cecret 


kept 


be 


cD 


pow 


immedi 


We had 


porters 


over the power of this trusteeship, there 


eo 


d happen until h 


. 
a 


n 
was in 
: May 
NUL: 


n-- he wa 
c 


sio 
O'DONOG 


33 
Pa 


O'DONOGHUE 


S, and we wouldn't mix up the 
on was respo 


y confu 
transaction. 


a 
aN e 


=f 
Oo 
<4 
ro) 
‘d 
v 
% 
3 
nn 
4s 
ro) 
3) 
$a 
a 
> 
= 
sa] 
+9) 
p> 
4] 
S 
< 


Did you ask th 


Y 
an 
2 


acceptance on May 23rd? 
A c 


tention, and 
to avoid 


or 


SS eatin: 


basco 


Man 


ee i oT to 
WOMGLIC Sl Wie wee 


on ee 
aden ey 


perso. 


7 
+ 


nan ee yor 
DSMCMa2cr’ « 


e 


don?’ 


a 


read) 


clesren 


(T 


in Wilson 


+ 
a 


one Jo 


yh 


ill 


wy 


an 


ornmcd Mz. Jo 


inf 


ust 


ob 


He } 


I don't know. 


~ 
13 
t¢) 
i) 
42 
& 
°o 
.©) 
S 


3 
~ 


you 


Were 


n October 


2. 


&. 
2re 


pericd 


tubal 


Vente 


ertainl 


You never ; i z this period 


to find out whether 


Wilson? 


Or to Find out whether or not he cons 


to have influence the Governzent? 


Sehnitz told you he knew John Wi 


it advisable to consult Jonn 
‘ | 
Wilson about what he knew about Robert SEES did you? 


A No. I considered Robert Schnitz just as the go-between 
between the trustee and ourselves. 


Q You considered Aim as 


= ay 
sitne eo 


c 


eG oe = 
RBasecyY L2KC 


30 


think you 


German 


SGU 


betwe 


0a 


Did he com 


ave othe 


. 
2 


AE Je 


Ow every 


ZA%4 
Pou. 


could not 


in 


. 


~ 


you authorize h 


~ 
. 


tz abou 


HIAL 


Sci 


ter= 
end 
2 up 


n 
iden - 


the = 

this 

to max 
Robert 


“ 
Py 
van @ 


Mw 


rie) 


less a conf 


to irefer to 


wi 


he 
hn the acceptance of the 


6, and ask you if you re- 


don't know wh 
was,more or 


and 
mitz was your man or 


son. 
Ke 


SO- 
«Wil 
t 


m 


: 
zi 


. 


HH 
wv 
1¢) 
G 
cf) 

44 
a 
cS) 
1¢) 
VU 


ink 
@ 

h 
hink so. 


X don't th 


oard or to mysel 
After the 
I don't t 


handel 3 
to deal w 
A 
A 


to 


ree 
dea Choe 


OU 
Ou 


owpont 
Jie Se 


(e 


ral WE woe 
prey aed Lease nro 


raes 
est 


cws 


len 
AN 


“ 
ca) 
& 
3 
9) 
vy 
i) 
9) 
& 
far 


legal ¢ 


oped 


usion 


a 
a 


satest con 


fag 


on 


wo 
ask 


o cou 


& 


> 


do you 


Who 


> 


Peer a 


on 


andel and t 


x 


ern 


ate 
ro 


rhandel. 


wma 


Int 


an 


OSNUE: 


NT 
ay 


O'DO 


MR. 


Mea 
ae 


M 


the disposal of 


Mr. Spofford. 
Q Beg pardon? 


A We considered this question was | che trustee 


You mean if they wanted it -- 
Yes, sir. 

\e-- they could ask for 

I don't ’ think 
’ Did you g to do 


No. 


And dida't you ask him to make reports? 


| 
It wes more or less understood, he 


ime asking him to 
send reports of prog 
A 


was made and we didn tt 


Q Well, as early as August you wene esking hin to "rus? 
| 


letter with information" were you not? 


gran from you to Mr. 


“ARIt Tt 
DONOGEUS : 


tae 


Das 


Net 


& 


JOU @ 


med 


you welco: 


. 


ou sala 


and y 


oO. 
ou 


al 
ce) 


~ 


ing 


expect somcth 


FOU 


x 
J 


Did 


no suener of '60. 


2-5 
cs 


Out 


aw 


lac} 


the 


mner of *60 about 


mee 


the su 


Could be, not yet in summer but during th 


A 


assembly meet 


tions. 


: 


wm anc 
nical 


Wibacet 


ZO about, 
ion was coming 


6 


ford 
the s 


te 
Spor 
During 


ID 6 


760 now. 
Sic you 
2 


mn the Fall o 


Soo 


~9 


ow 
And you knew that a new Administrat 


Let's talk about 
We though 
And you knew that there wa 


ist 


ra} 
33 

9 

g 

cs 

i J 

0) 

g > 
3 

Oo 

S 

ad 

ci 

Lv 

= 


were you no 
A 


matter, < 


1066 


Des savtmen: 
at Se eee ee 


wnat thay 


rome: sin a letter to 


CIS 


throughout , 


will probably be 


before elections a te talk covering a 


sion. Do you remember that? 


A Yes, certainly. 


expect enything concrete 


Q In other words, you didn't 


after the elections, did you? 


to be accomplished until 


No. 
I beg your pardon? 
No, we didn't. | 
Q When the elections were over, the Democrats had won, 
had they not? 
Yes. 


Kennedy was elected, 


Now, do you remember that early in De 
Mr. Charles Wilson offered to come 
about a possible settlement of the 


A No, I don't remember. 


You don't remember 


Q 
A No. 
Q 


here then to discuss it 
A That could be 
Q °* Did he repor: 


A Probably he did. 


na 
ome 


bacen 


ull 


the 


you 


on 


tscati 


authoris 


only 


ere 


=a 


arts 


That 


And 


A 
ie 
y 


Woun 


son 


@ OD 


ak 


6) 
0 
Oo 
> 
rn 
G 
Ke) 
oa] 
+] 
9 
> 
1] 
G 
cad 


If 


com 


heve 


But you don't remer 


It was certainly never made. 


I would have 


nber enything 


apout 


ny 


i 


5 you don't reme 


ell 


Al 
\ 


coming here in December of 
No. 


Did you send hin? 


pers 


A 
Q 
& No, I don't think so. 
Q 


How about Mr. Burdich, do you remem 


here in December? 
A 


Q i < to conitc> 


I don't remember it could be. 


MR. O* DONOGHUE: 
BY MR. O'DONOGHUE: 
Q er, I show you Plainti 


which is a letter from Dr. Wehrli to Robent Schaitz, dated 
September 6, 1950. Were you in consultation with Dr. 
while he was carrying on this correspondence? 


Yes, he certainly reported every time when he had a 
or discussion. 
Will you read the third peragraph of this aloud and 


ap 


SNGAG 


oc 


emD< 


aba 
vee 


a 
wk 


A 


GALT 


ot 
ca 
pea ore 


S 
9 
7s) 
VU 
4) 
p 
S 
i] 
2 
3 
fe) 
ay 
ae) 
6S 
<a 


~ 1 
top rank 


was prob- 


anyone 
suggest it to you? 
A No. 
Q You knew that Mr. 


Democratic 


A Well, we felt a 


Schmizz* views? 


No, Mr. Wilson's views. 


-~- you wented hin to get their 


Yes. - \ 


Did he do that for you? Did Mr. Schnitz do that? 


Pence t sw Government, 


you know 


out-going 


I don't know. 


I show you P 


Gated December 1, 19 


-- to Mr. Schmitz. What do you tell him in that 


Tnat I would weit for news about this conversation. 


1073 
, 
And you thanked him also for ‘his! letter of the 24th, 


‘ 


Yes. 
tery, '. 


The comprehensive report" -- is ‘that how you char- 


that Rew you regard 
We had ne inforn 
conference, with the Governna 


Q 


this timee 


not yet occurre 


O'DONOGHUE: May 
BY MR. O'DONOGHUE: 
Schaefer, I show 


you, December 8, to Robert Schmitc. bi 


further report of progress? 


A Yes, I asked him to give ne detailed information 


and not only state in general remerks about the possibilities. 
| 
Q ° Where do you say that? 


A "That I promised the support of interhandel'’s Board 


recess 


wLG 


Ico 
» Doctor, which 


Seal 
pees 


= 


9 . 


PNodhen 
spon 
Tawaes 


ouster 
= 
e 


you wanted fro 


ggest 


ae 
f) 


mn Arp pie 
DONG S 
x hin 


1 


We would have liked to have the 


rents 524 
O'De MAAR: 
PYG. 
nq 
e2Ony, 


Vaal 
aeate 
eS 
Did you sv 


eek € 


nen og 

de the le 
' 

No. 


from 
A 
Q 


Eee 


sre ve 


Ww 


ae 


wT 


No. 


A 


eporting but you 


Because we 


you urg 


wae 
Sninis- 


Slee 


A 
A 


eny™: 


~ 


oO 
ie] 
oO 
Ls 


¥ 


as 


And not to 


+ 


And you knew he we 


I supposed so. 


a 


Didn't ne tell you so? 


Q 


any 


stert 


give him 
rola ive Wren lire s 
You me 

ou mM 


wy 
/ 


a 


shovulentt 
onvok. 


ad 

55 

= fee 
Ss 

v— 


d. 
1 


v 


YES 

4A 

daw Ce me eee 
3% 


ate 
3 


ive 


rece 


> 
c 


cs 

i) 
3 
Fan 
9] 
A 
9 
f3 
od 
p 
tJ) 
G 
i4 


It will b 


” 


"I believe for 


DONCSHUE: 
THE COURT: 
BY MR. O'DO 


Coxe: 
aren 
Q 


4 


Ww 


L2} 
fron 


Day 


F cono 


Government 


~ 


stan 
new 
1 


h 
» we could proc 


. 


cRem, 
He notwss 
2 
soon as the 


LOU_gAT 


a 
a 


General Anilin 


v4 
9 
ef 
to 
f 
a} 


asions 
but we 
of 
Government as 
with the case, 
in. 


& 


“ 


h 
ia 
igures 
che 


ro 


That's not what that letter says, 
Ie 


You acce 
And you kr 


the £ 
with 


pany throug 


from any negot 
ion of 

the talks 

have to wait 


" compe 
at 


to have 


you continue 


Gia 


hacfer, 


Se 


Dr. 


~~ 


wrong with the procedure ti 


it would be a good 


No, buc I 


+ 


would come personal 


v 
Y 
Y 
J 
Cc 
cS 
9 
- 9 
p 
13] 
J 
q 
y 
Yo 
& 
q 
“ev 
=) 
"3 
uo] 
Gq - 
1°] 
G4 
Ny 
° 
[on 
” 


ny negot 


Goa 


tO 


nn OF 
ebily 


+ 


ANS 
ee) 


v 

ve 
”~ 
. 


a4 


s 
LCOmca 


ey 
oe 


\ 


ne 


iD Zuric} 


ENG 


ted 
: 


s. 
~~ 


ShUSs 


=* 
cone 


nly. 

S 

Jam 
SOCHUE 


oa 


an 


CeYrvar 
tw 
p 


Wesai 


. 


0*DO 


you d 


to 


nc 


Yes, 
a co 
But 


7 
* 


I cou 


Mate 
eGne 


¢ 
% 


Sete te! 
bea 


hae 
Leated 


e ed 
memovencun 
compli 


oO 
a 4e% 


you 
pete 


BY 


ale 


eet baie 
ene 


fo 


4 
ad 
“oe 
4 
¥ 


ter 


went 
@ thou 
ean Cortes 


co 


ne 


al 


u knew that would take time, didn't you 


=F 
that h 


we ob 


ss 


Certainly. 


lahawel 


Some hm eee 


And yo 


rt 
Ne 


our purpose inc 


Vv 
2 


Sie hel 
see 


© Some gentle 


ca 
ra 


me 


on 


=o at 
i Saw 


wnonm 


TON, 


. 


“” 


d Senato 


1°) 
p 
gy 
$4 
9) 
”n 


escott Bush. 


an 


€ 


E 


troduced you to the 


you on yo% 


. > 


aNLEG 


accompa 


And he 


~ 
we 


ays presen 


verywnere, he was aly 


> 
“ 


A 


SO, yes. 


. 


ALNK 


I ti 


that? 


sure of 


You 


rm not su 


Ia 


y 


on with you 


cal 


sae 
deck Loe 


a 
~ > 
eee 


ace) 


a 


mn 


7 
Vee 


acy 


informe 
k 


ma 


= 


3 
) 
’ 
H 


ROC 
xem SCO. 
mb 


4 
+ 
4 


< 


. 


Did you as} 
You, don't reme 


abdour 
Attorney ¢&< 


wen YT Ve 
c alk 


2cone 


adly wel 


1 


sure. 


t de 
re 
? 


av never occurred 


6) 
3 
ee 
0 
12) 


ores 


c& you discuss 
d oaly that I would naturally gz 


ii 
It was Mr. Spofford w 


nk So, yes. 


th 
If he says so, that's wrong. 
i 
d you 


Th 
mt 


You don't remember bein: 
I 


And do you 


No. 


a@ Isa 
D 


an agreement. 


Vee 


n 


aure 
ad momno~ 


™ 


ce 


on 


oo 


of 


Exhibit 185 marte 


copy oO 


CPR es 


ent a 
e Yes ry 
aAntitf 


. 
DAN 
ae ae 

o 

oS 


~~ 


Oo 
0) 
rs) 
Ss 
ic) 
sj 
, f 
Oo 9 
> 
+S] 
5] 
ce) 
ay 
fs 
ce] 
H 


~ 
- 


al aie 
AWastIGesaws 
temen 
esked 
DEPUTY CLE: 


ss 

Mr dee 
VU A 
ares 


eG 


Pare 
en 
» 


Do you reme 
Yes, could b 


A 
And 


} 


randum of your 
A 


not 


some 
Mae 
“twise 
Fas 


been 
& 
v 2 


3) 

ams 
Ma 

ate 


da. 


Bieta 
v 


has 
é sti 
c 


fford 
eceiv 


Soo! 


24 


. 


Mr 
ey will be 


AUITS 


Was 


p 
wt 
aay 
i} 
bo 
iS] 
oO 
oO 
Q 
re) 
ed 
oO 
~ 
re) 
fo) 
o 
7 
OQ 
te} 
H 


atu 
certainly » 


letter....” 


O* DONO 
It's a letter to 
vy 30th. 
this 
having 


BY MR. 
3 
Probably, 


va 
me 


to 


Sel sine ta 
Laecn1ee 


c 
. 


eLv 


. 


Yeti hm 
way 


Dare) 
ac 


ms 

ee 
Wlaruy 
i 


same 


Plaint 


West A Ayo 
Vv 
J 


a om aco h 


\. 


Vise 
apne ade4 
Cl Cant 

Srepenv) 


ved Laws 
¥ 


You ¢ 
You do not remembe 
on. 


ication. 


ees 
as 
aos 
aves 


ec 


identi 
tific 


+e 
v 


188 marked 


Q I show you, 


jyaksstighval se UG 3p ealsseaine SLES > identificasion én S SYoRl ahet Noe 


caneiicencs ay, scaeicr. 


romana to whom? 


To whom? 


Myself. 


A The date is 
QQ: I show you Plain 

ask you if you can identifytnet. 
as (Reading) 20th of June. 


That is a letter from Mr. 


Q 
A From Mr. Spofford 
Q 


--dated June 20th. 
Is that to Dr. 
NESS: Yes, where 


ntatives of 


O' DONO 


eo 
bor 


any ob; 


e 


* Oe 


Innes 
NOGHUE : 


ou State in you 


tter of June 


ic 


“ 
a 


ms 
=U) 


Spoffo 


a 
$4 

3 
re) 
> 
fa 

te) 

GH 


<s 


oy 


aan 


Many tt 


Or, 
‘ 


Orrick\ 


cad 


Pa 
ialie 


aken by 


- 
v 


ton 


a 
uv 


It really seems the posi 


otiations 


o 


or settlement ne: 


f 


rcourasins 


y 
Pg 


e 


1091 


saying that? 
emember 1t, but I added, there w 


"I am entirely of your opinion that there is no 
reason for a too early optinism.™ ; 
You were encouraged, 
A Not optimistic, 
Q Did you urge Mr. 
negotiations at that 
A I practically always 


negotiations, but we thought 


Princiole 


to give 
niline, or to make an acceptable compronise, 
sn't Mr, Spofferd sugsest 


% 


willing to do Something of thas kind? 


A generalities thas 


offered, 
Iam asking you whether or nos you urged Mr. 
| 


to hurry his negotiations on account of the 


: | 
this tine? 


him not-to hurry? 


Not to hurry 


on 


we 


meet SP panded an 

Create Saunas 
anti Pianes 
eevee cu 


C 
rt 
oe 


Be YY 


shy 
oy te 
ese 


odjgecti 
—~ tn tT) 
SO: 


wit 


out 
saying 


14 


w/e 
it 


(9) 
w) 
fa 
fa 
Yo 
a x 
ce) 
te) 
Ss 
3 


~vibe 
Ww 
ve 
rept 
POMOTIOS 


AMAA 

tf Yav Jl 
array 
Salabeote 
for 


nn 
roa) 
Use 


v 
J 


Ds 


Diagn 


. 


our bank, a law 


ough a lawyer, quite 


brother-in-law of the late 
At this time, I didn't see Prince Radziwill, bu 


proceeding so slowly. héving broken doy 
he could urge } customer to get for me a person: 


duction to the Attorney 


ecisive 


v 


probability that trocuced to the 
Attorney Genera 
Mr. Gutstein? 


good friend iof ours, living 


When @id he make this 


Q 
A Probably in the month of June. 
Q 


° 


letter intended by you to inform Mr 


Spoffor 


I had no information yes 


aw 


ae 


192 


Sten 
~ew 


b 
tonight." 


2 


wh 


Peers 


Ry 


) 


c 
od 
Si 
ol 
Fi 


xa 
: 
% 


a 
nh 
= 


2¢ is June 28¢ 


( 


2cation. 
to you 


ae av aoe 


fall atattiateiad 


Vv 


v 


fo) 
Addressed 


+ 


wow 


encourazineg, 
The date of th 


OSs: 
cton. 

Lieati 
tok 


> 
v 
we 


to 


odgect 


1095 


to me, 28th of June, and reports about conference with and 


Giscussion with Mr. Orrick. 


Q Then, the next letter? 
A 


The next letter is a letter of tne 30th of June 
: J 
| 


to me where he firs is cable of the 28th. 
That's 
That's from Mr. Spofford 


' Did you receive that letter 


the exhibit number 


“x. Wilson has already said 


in? 


UR?: Without cbjection, 


THE DEPUTY 


194 marked for iden 


MR. WILSON: No objection. 


BY MR. O'DONOGHUE: 
Q Dr. Schaefer, I show you what has been marked 


Plaintiff's Exhibits for identification 193 and 194 and 


ask you if you can identify them. 


A (Reading exhibits) Yes. That is to Mr. Svoffordg 
from me, letter dated July 4th, and another letter July 6th, 


bal 


vye 


& to introduce me 


tween June 27th, and 


n 


R 
or 


favor to his 1a 


We 
z 
a 


Vv 
for a quarter of an 
ak 


Cc 
e 
. 


hope. 
came once 


4 


mist(one 
my 


0 


or 
‘2 


eet 
o 
a 
Ke) 
4 
3 
fe) 
= 
o 
Ga 


” Clive 
wl 


w 


Saeed 
bay 
calxin 


alates 
v 
7 
oy 


eel 


miro 
ttorney General, but only i 


friend, Dr. Gutstein, 


there was really the moral basis : | Otherwise, 
he would not do it. I promised 
Q 1 meeting occur? 


ft must have been the first days cf 


July, probably. 

Q First days of 
A 
Q 


to arranze 


of them to attempt to arrange 
the Attorney General Robert Kenned: 
A oh, a lot of times, but it was 
Q Did you ever write them to that effect? 


A No, but I talked with them. 


When did you talk with them? 


Especially when I was in Washington. 


rom a 
NB TSO AT, 


So oo 


ai 


e 


eptember 


was in S 


fetane 
alti 


ct 
“6 
p 
» 
S 
ONO] 
M ws 
G 
3 
°o 
> 
a” 
fe) 
” 


That 
6th of S 


1099 


I asked him, "Could you, Nr. Spofford, then, : 


And did you ask him after you went! back to Zurich 
No. 
You never wro 


No. 


Was that your purpose in asking 
to make this aopointment for you? 
A - No, because I was 
this possidility; the 
after my returning home frozx 


Q In your letters to Mr. Spofford of July 4 and 


July 6, did you make any suggestion to him at all that you 


were attempting to have Prince Radziwill intervene on your 


dehalr? 


& No, because it was not yet sure that Prince 


nov 


were W 
Was 
Wilson and 


ET 


ve 


& our 


handling 
lawyes 


FAS 
our 


i 


* 
2) 
) 
{ 
> 
5 
> 
‘ 
: 
) 
‘ 
y 


te ny tm 


1. 


Toney 
st eeey 
Je es 
Ure 


doinalae 
tars 
CC wanweacan 
Gc 2S 

hw 
Onvec 


le! 
fe! 
tod 


No, not at a 


4 
athe C- 


5 


\ 
aLcao 


are turt 


DL haem ee 


~ 


not the negoti 


for negotiation 


Ee was not at all our lawyer. 
of Mr. Wilson Charles Wilson. 
3 


Q All right. 


‘Yes. 


Did you io! anvropriat 


nodody else could provice us 
There was not yet 


as { knew that I had this, or would have this interview, I 
informed about this new possibility M Spofford. When he 


came to Zurich the 6th of Septemoer, I told him confidential 


that re wou possibility in the monsh of Octeber 
probably to have an interview, a talk with the Attorney 
General. Immediately, I eons him when I new chat this 


possibility would be PoneNConee 


Q Did he ask you to use these means of attempting 


to reach a settlement? 


A He was very impressed. Ee was before very skeotic 
| 


naratinegs 
HO GOULoel 


aeyesp Pay ts 
Ver deni trcilses 


AR ‘ 
H Wi Oke SC, 


IS De ee Ime 


very 


LS NIVUSston 


Canaries 


you commu: 


wet 
TS tea 
wLison 


ae 


at Mz. Spofford 1 


And you m 


No, no, 


Your relations 


He was a man 


eting ur visits 


we aod eo 


te 


oo 

Me 
4 
a’ 


pally 
| 
| 
anved to 


Cae 
certain moment c 


r-his aus 


: 
G 


72 
e 
from 2 


Ys * 
lobbied tend 


it would be edvisabie 


oO 
io) 
s 
i) 
oa 
.$) 
CG 
A. 
Y 
Yo 
u 
fa 
te} 
o 


va 
he. 
Yasin 


‘e} 
co 


he end of 
R. O'DON 

later on have to 
direct 


Do you remember that you wrote to Mr. 
a 


i t 
BY M 


il 


Wilson, it is mainly un 


ngto 
we ¥ 


: 
a 


Wash 


shingvon 


> tan 
Pe Cee en en ee 


R. WEESON: No oogfiection. 


*DONOG: 


7 D+ 
you, UD. 


oT ied ate wyet «le zs an 
sification and ask you ar you can 


at LOGS 


xhibit) Yes. 


dated the 17th 


new Ambassador 


50 to 


MR. O'DONCGEUE: I offer 195. 


THE COURT: Without objection,it is 


you were e 
“A rot ni . end of July or the 

half of July that : wy contact, or possibility 
of a new contact. 


MR. O'DONOGHUE: 


BY MR. O!'DONOG 


Q I show you Defen Exhibit 58 whic: 


letter from you to 


ask you i 


MR. O'DONOGHUS: July 21. 
BY MR. O'DONOGHUE: 


You have no res 


that he woulde soon 


Ylrich We 


cr 


ai2 
od 


aK >4 
for 


“mrt 


ee ae 


ate GS 


aival 
ore 


Pa Sak PLO, 


1 


a4 

Co ee 
Sarees 
answer 


new 


ree 
Cc 
a) 
the 
vac 


Tarr) 
ne 


Sie ce 


as 


> 
: « 
+ 


yates: 
wh Oe 


=a" “ 
user 
“Pes - 
asLODS « 
fs 
‘ve 
about this 


2 Og 


adel 


urich 


didn 
Z 


ant 


Bats 
I 


. 


°; 


wT 
aa 


wactlene 
placa Ce 


4 


1107 
A 


make this contact, and the 


this ° 


changes the whole situation. 


I have to talk’ with the Trustee 


ana I don't know if I can continue." 


In other words, he was cuite upset at th 


He wa 


Q Did you ever attempt evoke the powers grante 


to Mr. Charles Wilson? 


A Welt, I wrote to him 
nis power of Trustee could be revokec. 
I remembered him to this talk w 


“Naturally, you are always free to revoke this powe2 


asking you thet. I'm asking you whether 
cave ox Directors, or whatever 


call them, of Interhandel, was ever pessed revoxing 


nk it's devi tow 


a result." But I remember py a letter -- I think it was 
March '61 ~- to Mr. Charles Wilson, that we could always 


revoxe, and he confirmed this with a letter 


> 


nw de 
Weew 


wien 
de Gee 


ne ads 
Weekes 


we, 


© 


2 
A 


utcrest 
Boley 


a 


+ 
tu 


eietdcteny aes 
Speintmer 


" 


ormea 


gn 


) 
4 


You 


Fs 
Vialinwes 


~ 
v7 


a 


abo 


Vea - 
valxing at 


+ 


ey 


ans 
ade 


e 


the 


$ce 


~ + 
Imo YO 


fe 


Gund 


he ¢< 


ve 


Cc 


5 7) 
Q O1 
Ore 


e. Boarc 
forthceming 
i f 


m be 


un 


I wrote to h 


* 
> 
a 


Well, I don't know i: 


~ 
* 


3 


* 


at 


ad th 


~ 


provok 


Spoffo 


P 
A 
ce. 
ad 
2 
vi 
n 
“” 
9 
2. 
o 
Eo 
we) 
® 
> 
as 
G 
3 
ct 
re) 
G 


+ 
vu 
s 


t just came “out o 


ha 
Unorov 


W 
No. 
3% 


internance 
results—-~— 


ry 
J at 
sorry 


at 


Nev Assy 
rR Lee eae 
Bow, 


ou 
nc. 


oO, 
Had you submniitte 


> 
ay 


Generel 


bm 


G you su 


ai 


When 


saw him, but 


I 


When 


ability of an 


a 
uv 


O'DONOG 


MR. 


omy 
DEPUTY 


H 


What are they? 


oer 


Octo 


2 


ce) 
Co 
‘p 
an 
QO 
rs} 
(3) 
Ke] 
® 
B 
§ 
fe) 
$4 
a 
wv 
$4 
o 
p 
p 
o 
HI 


fom 
7 


‘ 


Sade 
Qace 


mae «~same 


de 
v 


v4 


lob: 


ffore A 


i. Spo 


Ye Leo roon 


. 


wal 


' 
‘ 
4 

at 
s. 
i 


AST A 
Wes 


~~ 


Q Well, what does thet mean? 
| 


A Perhavs Prince Radziwill told him that there 


be a proposal. I don't know. We once talked with our 


lawyer friend, : snd said, we could eventually 


v 


proposal; 
seriously. 


~ 40 a S Pilsen! = ens de : “A 
Q You authorized Princ 2csit co suomit a 


Well, I talked to my 
once. We could think of all possibilities 


get back Goners 3 It could be that he talked 


about it, but the only result he got -- "You, can have 


an interview with the Attorney General.” But I never 
submitted, perore 

Q Did you sudmit it at that time? 

A Pardon me, 


Q Did you submit a provosal at that time? 


A No, I I wished to know if, on principle, 


the Attorney Genera 


position is 
ODS, 
nent Bank to 


Aas 
eee CA © 
r 


+ 
v 

“4a. 

-“Ms 


flo 
an Develop 


re 


Spot 


ven © 
_ 


m 


sb) 
for 
fe) 
fy 
3 
pa} 
) 


a 

ito 
+ 
v 


ne 


you 
li 


° 
i 


a 


letter 
2d 


sy 
PU Gaede 


Had you ou 


Cc 


s 
rford? 


i 


OU 
we 
AL 


y 


Spo 


fra 
“= 6 


» 


. 1115 
What was this proposal? 


It was not a proposal. 


Q Wnat was the idea then? 
A 


The idea was a in 


it, and with the proceeds up a European Deve 


In the 


very reluctant 

Was Mr, John Wilson with you when you went to see then? 

A No, he was with me when I was in M 
ét this time, I don't think thet he was 


Q Was Mr. Spofford with you? 


A No, I was alone. 
Q You came Girectly to Washington that time, 


Gidn't you? 


A Yes. iI-informed Mr. Wilson and Mr. Spofford 


since they knew I was in Washington, and the following day 


I met them in New York to inform them about my talk. 
Q And whet did you tell them about your talk? 


ohyaie 
av0u 


Kine 


ae Seri 


+ 


ost ae 
LLOTa 


Spo 


bens 
bee 


hl 


hi: 


asied 


3 


© 


vv 
v 


ime 


meant 


te, 4 
ae an ne 


ant 
orang 


2 


exp 


suggestions or so 


the 


we have 


may 


ae 


Te 
dee 


WILSO 


MR. 


Be 


We can 


August of 


the law suit for years, and you have the cha 
time m 


hould we come 


I told you, and very 


Why s 


w2 to that effect? 


him that in 
h 


vw 

~~ 
Weiting 
ite said, ” 


h 
18t 


j 
As 


\ 


° 
: 
Yes. 


ATT 
shu 
Se 
WwOos 
. 
Mr. 


is] 
A 
Cs | 
toma! 
ov 
49 
$4 
o 
?) 
Gi 
oO 


Our position is a very strong one. 


eal 
aaa! 


% 


O'DO 
nh 
O*DONC 
Lreemese 


ut 
ay 


R. 
And@ aid you at t 


Do you re 
-~did they 
They were ve 


yy 
Yes, 


fr 
4 


y 
to &@ settlement? 


GO on with 
of proof," 


gentlemen--~ 
against settlement. 


1961, Ausust 24¢ 
and then you 


~f 


eventual 


Po pnd a a a 
EBL ovs ALD yi Sratelo eee ban 


shows 
CNOULa 


business 


store hes! 
woe 


Mayoran 
MVNO L ET 


=~ ~ >} 
Wile lescosah 


med in pr 


before my 


1119 : 


Yes, all the advisers were informed about—-- 


When I 


pormmay 
BPuUTY 


ropean Development 
to your coming .vc 
I told 
ad that it could very 1 
Prince Radgwill end thet. Mr. 
aware of that, out it 
.--.Q . He flavly refused to consider it be fore you ever 


| 
came to Washington, 


A Yes. It was fod ‘E wasn't surprised about the’. 
I talked to Mr. Robert Kenne wt i ‘2 imnediately 


saw this was impossible. 


Q et me show you what has been marked Plaintiff's 


198 for identification and ask you if you can tell the Court 


+ 


° 


ee 
ANELCS2 


mm 


uv 
7, “The xreaso 


SUVECETENG 
WaS 


q 
$ 


Vethvel 


BARS 


y 
is 
che 


om 


th 


we 


4 
Wa 


ew 


EV 


for my inte 


rohe 
9 


arm 
al’ 
g 


Je carn 
—< 
x 
, 
“~ 


T 
Y 
. 


Numder 
AGtorney 


<7 


filson o 


your arrangements 
Den 2% ~ 
Ua) jop% bis 
you can 
4 wa 
vooOe 


La 


x) 
a 


? 
8 
5 


woO. 
Abie) ow 
gin Co m2 
BOSC, 
HUE: 
k you i 


O'DONOG 


PUTY CL: 


PTET 
2 
rT 
- 
= 
~ 
pa) 


en 


bias 


Dr. Schaeffer, I_show 


Did you be 
THE D 

BY MR. 
tion and 


THE. | 
s 
Dated the 25th of Oc 


mp T 
oor ars 


MAKE 
ssibility o 
4 ¢0 


aka’ 


Ger 


you to 
apo 


tin aetna 
BOOSIE 


She! 


Ae 


neat oe 
Qs ee 


rR 
Ve OO wd Re 


Py eX Z 
elegran. 


or 


wae 
Ve 


Did you 


No, I just told hin 


4txed the 


day in New York with Me. Charles Wilson ana 


. PEE DEPUTY CLERK: Plaintiff's Exhio-s ° mbexr 


ania 
OGHUEs 


XN 
ay 


O'DO 


BY ER. 


rae 


telegra 


R. WILSON: 


a 
wh 


O'DONOGEHUS 


nel 
ake 


BY MR 


r 
ue 


hink 


4. 
u 


The date of tne teleg 


cover 7th. 


Yes, Oc 


Honoz. 


> your 


ll you? 


S 
ce) 
A 
{2 
oO 
o 
“"? 
a 
o 
2 


x 
h 
4 


WILSON: 


MA. 


on 


"Look 


you, 


° 


om 
v 


Ne Py 
Le Grae 


te: 


1 this 


Believe early clarificaticn mut 


3 h t 
lly desirable. 


cus 


you unéerstand by that? 


Oy 


What did 


nyway it was necess 


ary to inforn 


a 
<3 


hae 


. 
v 


~ 
ght 


ney General 


I thou; 
Lately of ny interv 


> 


few with Atto 


~ 


immed 


e necessary 


arrengen 


Vas 


wad mee 


ate eras, 


i) 


wks 


asx 


me 


oad 


Aree) 
Paes 


had 


oy te de 
sa 

laloba 
[Sor 


ene 
2Ge 


eihs 
SUdy 


VOT > 


ee 
> 


“te 


fob 


4 


1 


54 
VAuUPasn sy 


ayy 


i 


emer 


we 
aN 


ee 


peat Pele 


co 


DS 


en 


a 


en a 
WaS NOv 


ch 


necessary 


Ou 


arent 
ene, 


any ev 


In 


wen dete ry 


wee 


at 
” 


rom 


“sy 
pereset 


GUMS we 


ee 


tH 
44 
oat 


a» 
vee 


a ene 


woe 


id you want hin 


Oo mcan a 


voranc 


davw 


ere asked 


r 


a 


You 


{ 


ga 


y, no counselor, 


iar 


rr; 26 
Sine 


ce 


i 
Pal 
° 
5 
Deed 
3 
aQ 


wy 


any 


ove 


you this. inte 


Saar 


M 


hen 


So, ¥. 


w 


te 


You dian! 


him. onh 


oa > 
Lorre 


in 


I 


Attorney G 
whether 


a 


ou 


able, 


hy cesiz 


mutual 


2a 
Eos 


+ 
v 


a 
memen 


wary 
proses 


1 York i 


Ne 


OW sices 


KRayor te ae + » Var wt? 
ey | tdes ao ’ WO lee 


<i 


tate At 
were Dy 


vtaye alse . + aMe 2 CAs awa ™ 
mYSCLL > mv corrnoy GConerai 


SOME 


Fe : ; ’ 
wud nee + wenle 
vey dl & ma 


a fe Vent 


LAW. at. | ~ 
Se “ Vani 


Memeo 


The talks be 


in Switzer! 


~ 
ot 


é 


ney 


ply t 


rovab2 


xe) 
a 
4 
Fi 
1> 


Depar 


aye 


sateen oe 


¥s 
i 


been 


WOULG 


een (Menten sens, 


rasan 
deatogne 


wanne: . Pe 
orccoesal ; Cle 


suppose, 


pe BERND exc, 


Frys; 777 ar le 
You did make 


fC could 


In hundvic: 


£6 6 understand thatvou did 


son, 


er! 


t Sen 


you will read aloud this 


Sabetc! 
Bapet— 


Pad 
a 


fe} 3 
8 0 


v 


he 
om 


The 
namo 
com 


Ore; 


side. 
a 


>” 
2 


er from you to Robe 


nnin; 


Dr. Schaefer, I show you Plainti 
le 
egi 


t 
December 9, 1959, and ask you i 


guite so 


a te ak. Fe 
efS0CDP CC 


a At aes 
we VL aces 


Pape prey 


eek P . sees 4 
Pe eee Lee OL ‘ 


Rita Sep SRA 
Cee ver Oru esc 


- “4% 
aT: FES ae ee 
reac ¢ SSevLemMens on 


_£ don"t Shintc so. 2 less hovi 


- a 


not 
ae a 


agreeable e hoped that the 


trustee could reach zon erreenent 


Q 


ks 


in 


ira 
rue 


=; 2 


yway for hi 
pened at the L 


ui 
iS. 


~ 
niers 


at the Links Club. 


ther they 
your co 


ae 


G 
22 
G 
&4 
° 
xB) 
ss 
° 
G 
as 
G 
Q 
@ 
co) 
a 
n. 


you w 


Just answer the questio 
ask 


o 
Co 
a 


I 


he could 
gentlemen were 
criticize me. 
asked 

Clud. 


” 


as 
rney fo 


pve) 


At 


sagas 


ee ae Cale 


to continu 
trustee and 


ade 
eperr 
int 
Ss 


eet ae 
eves 
pores 


o 


3 
5 A 
‘ 


“ 


a0 J 

eV om 
f de} ~ 
CAG 
2 

an 


vine 
Soe 


Y Crees 


Tye 


Orric: 


re 


at 


of that? 


coz 
ber 


“- 
ery 


Ome 


-) 
> 
i) 


é 
f 


Pree ayy 


ember 29, 
what is the nu 


S 


ILSO 
O*DONOG 


ITNT S 


iron 
“ty 
W 
EY 


The date is Nov 


MR. 
Ri 
mie 


come. 
ACCOONSY 
2 
you r 
M 


is attached to 179. 


would 
as oO 
you i: 


t 
wi 


. 
me 
as 

. 


so 
LSC 


Pirad 
ee 


Carn at 
eCcaaelt 


~ 


| from’ D 


mean te 


- 
c 
or 


don! 
hat. 


‘ 


I 
pit 
s 201. 
ey y ¢ — 


> 
*I 
Dadla 


t= 


ae 
enti 


s 
2a aL fal 


a 
a 


6) 
3 
0) 
> 


se 
ae 


peeees 
t 


O*DONGGI 


NOGHi 
OAT 
YUSUUlees 
a 
NOGEUE 


O'DONOG: 


0'DO 
O'tDoOs 
DON 


* 
4 


0! 
THE COURT: 


MR. 

R. 
BY ‘HR. 
MR. 
BY MR. 


vember 9, 
} f 


atu eed 


lane's 56- 


A 
QQ 


Gated 
Defen 


ondenece { “. 


weer 


‘) 


420 Cone 


Tyrer at 
eth eee 


PVVsACTIONe 


NN PANT la 
See OL NUE 


py own eolatilatelitien 
Be Mr. 1 PYUOVUSAuUsS 


’ ~ - £ he oS 
wen men Dla tue Pre 
necirende (se) FeAl soe alae US 


meme FOL me deo vary - ale + 2 may rl 3! 
cnvliicavion Number -25% youws you can ide 


maak? 
Mecosne O 


a vat «a? Pa . a 
orcpcsal for set 


1137 
probably he letter to Orric: ec is ment two to 
one or somet like that. 
MROTWILSON: 
MR. O'DONOGE tne dai nat ecemper 7, 1961. 


THE UIGNESS 


BY MR. O'DONOGHUS 


. . 4 . Lo: 2 
well be that we made 
to Mr. Orn: 
== 'DoNOGuET 
MR. 01D Wee S$ 


MR. WILSON: 


THE COURT: 


BY MR. O?DONOGHI 


te he — tn 
avtehtion +O one 
1 
1 


proposi 
will be. Sccent ed in next Thursday's m 


‘End our attorney. 


it wasn't accepted as Ir 


a 
proposal 


Pa jan  ge a 
VG ONG -OF Somev 


elem re AR tS te an BHAA =. 
Co G-aG CO CoO ar it can be protuce 


vecrncy, who GiGg you sean? 


Vue 


bare ee 
Vem ee Ui) 


Jonn 


Bs Pata pears ba 
3S our attorney. 


Khoemwns eS ARG 
Nesociccions? 


Oi tots 


ere JOenauL 


a 


a A souid 


kriow chat 


wy W2 “ = = 
John Wilson can infor 


in 


erence 


> 
- 


ae 


co 


e 


pous th 


oeco: 
wine 
er 


ier 
aly 
tan 
cope 


« 
) 


unich. 


adout your tele; 


nly not. 


S$, cexrtvet 
a@inly not? 
<j bel 
king 


Iam tal 


Ye 
Cex 


ett 
Geen 


Soe 


to? 


or 
=) 


4. 


yay 
« a 


: 

wp lay 
+- > 
er 


we 


eran 


a 
ee 


e 
re 
Y 
2 


7 


Teas 


St ASH oP 
ender 
dey Aates 
ad oe 
OeS yw. 
Amen whe 


t) 
Va 


ee 
Dee 
iT 

ale 
1g ari 


settlement. 


“ 
a 


accepted 


agr2zemons 
ormed, but he 


tune 
mew 


4 


(Cina ae 
a) 
yy 
” 


Gat 
Q 


0 
mm 
£3) 
Ke) 


é 
¢ 


4 
) 
4 


Cus 
% 
Orr 


“Sa 
unic 
° 
+ 


-_« 


ae 
rt 


wm ie 
The 


fics 


foyer ee Lewes 
Culvnons 


Rana 


Veer AOU 


a 


GascusSslons 


ontinucd 


seveeiivu.e 


SF Chari wos geiven nicnayry 
WaS Haven oOwcnary 


sine prov aes 


> te 
cecist 


- 


ut 
Spite tan wee 


oe Fm 
cime? 


Pere 
etek 


have 


Bde ge ~- 
Attorney 


A 


Anyway, I 


~” 
+ 


¢ 


2 
RP) 


the le 


is 


I refer to. 


+ 
. 


ile 


an 
23} 


sbruary 1 


estimation toe dis- 


as 
= 


“pight in ye 


sees 
~~ 


If you revo 


A 


e 


hav 


Q 


nere coul 


Ny 


cen 


e never 


os 
“ 


\ 


haw wee 


Ca hent aw nes 
Were, Crh 


ae 
vi boY 


Wilson in ‘Sige naturally 


CL] 


UTerr. wat 


earmeree he 


wilt 
rad 


man to 


vnerc 
recent about my 


You-uncerstood you we 


confirime Lr: nis >tter. 


m¢ change made 


> 7 and ask you if 


'I guess this is 


rough 


Pad 
not th 
Exhibit 7. 
Libis Numoc 


de 
v 

adout two mond 
Ss 4 


(eo) 
s 
oO 
ot oO 
Pp ; 
o& 
Yo 


nk, 
Sant! 


La 

aia 

nic 
ne 


modi 
this 
hi 


i. 
v 


7 
eS 


May I have Defendant's 7? 


Did you not coz 
Wnen I wrote 


Ke w 


ited, 
I show you defe 


& copy of it. 


swe 
Fy 


n 
that: tru 


nRoate 
POCSLES 


sné you. 
+ 

Stee 1s 

+ - 

I> + 


ween 3 


ane 
Cracicto 
es 


~O 
vas 


- 
a 
Pete: 


u 
¢. 
¢. 
« 
£ 


. 
nal 
z 
cOPrua> 


_ 
a 


yts 
sto G Va 
yi 
1 Ar? os 
a2OVasO0 


yr 


\ 


te) 


4. } 
Vea 


ass 


wow 


oss 


ron 


oo 
“Ss 


5 


nd 
may 
your 


o 
mem 
arPoumMe 
© 

~ 


re) 


s 
Y 


yt ya 
ppeto-g bir 
a 


e 
si) 


on be 
at % 


£0 act 
at 
ay 
in which 


ue) 
o 
» 
p 
4 
is 
Q 
pa 
9) 


oot 


Vel 
letter 


. 
: 
so 2 


form enc 


Plain 
ne 
the 


” 
2n 


y 


» you 

how yo 
accounts were 
hates 


Sy 
Ss 
Avie) 


~ 
wy 


BY WR. O'DONOGHDZ 
UW 


Ye 
ae 
His 


~ 
4 


¥ 
rs 


con. 
yowor oO 


ss 


matcet 
S maisslo 
~ 7 

es 


2 
fla 


rea 


ti 
0 
1) 
oO 
oD) 
$3 
4 
ro) 
S 


is 


GU 
SEXES 


vee 
a 


VI 


yeasts - 


\ PE Tyeye: 
uru 
en? 


ory 
ww 


BOLTON 


a 
. Well, + 


A 


Ns. 


al 


ervhcon 


” 
+ 


3] 


familie 


Nt 
ad 


-* 
+ 


ie) 


o 


Waals 


ahs 


~“ 
sme 


i 


Moy eve Anes 
awit teow 


pvp oe PAV OO 
Peters tle PaaS Ps 


fan 
a crs eo 


vel 


J 


x 
j 
? 


in 


fad 


tops 
“CL 
22 


Doc 


aaa ele 


oy arora | oe TR 


esa outro thie: 
where vee ee 


apy tees 
mye cote : 
.ENNST PeCeceene 


aye. 
mY VOLS. 


re) 


‘ 


u 


¢ 


c 


*. 
a 


Mawes 
x 


Merl 


ac 


Sees 
~C 


Se, 
uw 
ornaent 


vunich 


La 


OCAALLONS 


Moog ey fos 
Meus Lc. 
%. as os 
VASIS 


vey ! ‘ ~ 
eter e oo er ae 


Sanaa hate 


ra hae aan yomes 
EMG NOwCelS 


EY Gopartunce 


Gulu : SEC Ci WSEAS uO aly Gaines 


pet dae, de 
GOUDLG Lew y 


Mery Ate cee 
Ps en ee ee 


tee eas 


aes 


awe 
Rearey 


coer ee 


mirerinlshexolieeneom oe Cheers 


we Qe CI 


Decree 


~ 


Perr rene 


Govern 


i 
Paes 
4. 


wee 


‘ 
3 
‘ 
€ 
$ 


Naeem ve 


NAN 
Vou 


aah 


So ungan. 

25 UNUSz 
- lhe eee? 
te VAL CCU 


> 


2 
ol 


. 


TO 


ehoiel 
Sails 
We ee a 


pest ass: 


aN 


‘ 
j 


5 


ac 


we 


o: 


your 


Vere 


er 


avs 


e OF DC% 
OF YONOSH 
was 


eet 


aN 


Pyry 


MD 


} 
“ 


we Onn edt 


c 


= 


© 


° 
petotate) 


Pareto) 


upin 
iord 


u 
Ola 


on 


1G 


fetes 


+ 
we 


CX 


oy 


i 
¢ 
‘. 
¢ 


) 
4 


ecvise 
pave Wen bo; 


+ 


eo ee eae 
S anc 
at wale 
mMe ODOLIO 


= anc 


TODReCy 


meer gy 


tal 


ve 


Ga kei 


was? 


on emp nel OS aed Ei 
pA 2 eS 


ooh COMVNAPUS 


ares 
he 
2s 


’ 


oat 


as 


2 
eG 
ound 
were 


ek 
bbal 


we 


Us 
o 


ogy yest Sen 


, 
/ 


~ 


t 


Fama ad A Emerg tay 
" 


1s over 18 


beets 


1 
I 
\ 
' 
Ps 


esi oit 


7B) 
73) 
3 

cam) 


py 


a. 
e 
uv 


. 
wep 
Sioae ued i 
AmseeS 
emarxas? 
= 
L. SaaS 
1, went 
a e 
te 


rnenus 


a 
u 
4 


o sett 


4 


+ 
& 


no © 


west 


At 
an 


- 
hae 


rere 


tn 


+ 


ory 
wt tt 
c 
4 do you th 


2 pti) 
stave 


v 


ore) 


r 
8 


emoun 


LSC 


ci ral Vit eet 


OME. CT FSA&Cl Bea cCee 


cect. 


Governnent at 2 3 (heifer V 


ee) 


ey 


rere able 
to cbject < 


an 


tele 


ae 
Q 
a 
£8 
p 


= 
in ot 
} a | 
oh 


Atos 

eeu 
Courts 
mo results, 
Lote Es ot oY 
tlt, Whe 
wate 

7 2 


nS, 


Oni 


os 
bat 


tO reach 


13 


Asya es own riet 
tol Gondopen ech amy oem onal toni 


Yonge 


re ees 


we 7 on . or ‘ AeYa ns be 
MEGCLO aBMass ; c eoere me 


SoG 


cllain 


c 


a 
Cimeeneole: 
Snieemeion 

se 
eat 


3 
M 


“2 


- 
az 
Swe LOIN 
| 
~~ 
JOO 


wet ee Cll 


ence 
wan 


Kroes 


~ 
fae 


: 


c 
th 
Tae . 


“ 
e 


3? 
¢ 
fo 
fai 

cs 

44 


e 


Oe estos Cree 


sare te 


SScipetawct 


" 3 
wee 7] 


id 


eer 
av. 
reresss 


we 


mes eae 


”~: 
week Ve nee 


¢ 


mae Ss 
een AS 


vere 
ws haa a 
hos ov 
hades ae 
a a ie 
mannan 


oan 
ae 


q 

o} 

re) 

») SS 
4 tae] 


Ta 4 


o 
bende 


os 


a 
part 

ose7 
naay 
ae 


-—LS 


ah 
te 
. 


a) 


wer 
°o 


a hae 
Gee 
~ 
Py’ 

beats td 

L296 
pois 

peas 


i] 


al ae 
Re 


re 


ey 
= 
7 


utu 
rebates 


not 
G 


wm 
pies 


WAS . Sonera 


Scere 


Pee 
urt. 
i 
R 


Cc 


vay ade 
wee 


ve 


ive 


ha 
TNC 
be emee 


wey 


e to 
re) 


fn 

_ 
13x 
alin 
¥ 


°. 
Oprorcunc. 


ia) 
3 


rad 
i 


ee 


you fT 


12 would 


ray 


ye 
ao 
Cou e 


L 
stems ele 


Ciaitel 
on 
. 


i= 
TEE COU: 
Case? 


tiomene 


gent 
ore) 


Bess 


« 
wwe be 


o 
sey 


c 


WTA cant 
Sv i e 


psy cas 


‘) 


Sv hein ws 


a2 


re 
Be 
4) 
fi 


FEL G bese kee 
~ 
ee) 


ral 


spt 
sen at 
Sasha. 


L 


n on E . 
Xe wie VOR site 
, wr, 

ak tte ew 

ai (ane 

Se corees 


vo WIP wu . n 
oe . » ox 
Cease ecoxaad * 
> 
ps = Pe 
2 Ringe” “atante 
aes mcr ones eee : ao 
PLCAUaccLom 222 s rit 
aroha Se sr hfe : 
nie 5 
Z z ik 
Cana ania eng ih i 
cee le i ols I a ee 


Ms eee ees 


. : . ~~ o. sure « ” « chats 
whetamni res Gta Mitt 
2 teat : Te i ita 
a z te Se os ee U 
: “vt 2 : ee Lah oe fe a - see Tey 
See oa tele ins 
panes wv Fey ab Nai me bo 
. C “ce A A Fe Nest ates Se 
ae vee Nadie ml sore Correo aoe 
ae rs wet t Pepe, eh “ 
; se te 4: 1 a * - i 
‘ die er anwar eagiony ani Neos) ek: 
Sirs : - 4 NEE A pan : 
~e. whee = iis woe ote : wees era ov x 
\Caeane bux c Cit 
: wee Caprx 
mae - : 55 Gra 


= to ayn ee othe - “ene - 
; wees Vee. ee oor a 
” ete ae : we ms . 
rs . eer . Jaycee ne 
Asie a we wee sees > reer eee 


ae Fac ia pre aye se 
c AN Con oie 


thie 


GwOult 


™~ 


aay 
lous 


~ 
abort ee 


yond ond 
Svurge: 
Se 


| 
i 
Cy my 
aaa S 
~eNNE 
ee! . a 
eee mans 


A 
wo 


ow 


rere; 

~~ 

woe 
woe wee 


. 
wae 


(ay, 
fi 
i 
) iy 
vy 


t 


you anyth 
sation? 
he co 


pores 
ween 


Spee am 
es ate 


when? 


Fania oa etal 


oar 


xt ce 


ereysy 


at 


° 
o 


~ 
. 
5 


er txying 


sue 


Coosa C 


- Ren re a 
NO: PSSOomicS 


Fees 2% 
Oe nen a 


AN ae 
on eres 


Comes mcr 


c+ 


Oo 
o) 
1 


< 7 -, 
ara 


Sg 
ints 


eun=n 


hin «= 


> 


« 
.< 


CxS 
Rerere 
aSe 


UL 


be < 
coe 
rayne 
Yo Use 


o 
seme 


Ce 


SVLOUS 


vy 


pr 
WHET 


aya 
week 


~ 
ot 


Say 


1 


3] t 


¢ 


Shatetehs 
een 
S 


\ 
ene. 


os 
© 


ting 


nt 


2an yo 
=n ‘ 


ic 

mi 

Crcs 
tempti 


ie a 
On 


> 
Veil oe 


. 
ra 
- 

Sime ese er 


scel-at that tine up unt 


re 
we 


Lome 


25 
eens 
fal 

2 Naot ae 


gen 
yee 


Neate Wenner ek 


nane > ses 
Oe TeT ee CCR TUT OS A 


vio ae a 
seo iee 5 \ BONS 


Hp esas 
Ce Soares be es 


VAN rey 
DONOGINIZ 


VINA 
er 


Sees Py Cae ES igh ian 
WOULG wo a P POI ALY 


~ 0d oe oe 


nanan: — 
DONCGHUL 


Ss Of 


Chateye 


bay: 
don 


™ ~ 
ace 


waeod 


6 
. 
t 


Cocasl 


re 


We 


oo 


Seed 


oo r 
eevveln 


month. 


RAM 
rors 


9098 


the 


fox 


ans 
Une 


acco 


do you 


how 


xecutive 


PS 


3 


Pr Vee ewes 


be barerere) 


trey 
Oo 


VICE AOMa 


7 
tek 


> 
Cu Gc 


es 
Paes 


© 


t- 
on 


:eeaeis'| doen ¢Taeaal 
" 


eds 
coos) 


, 


3 


ea 
mn 
ODG 


S225 
as 


cc 


ectic 
° 


~ 


oroot 


- 


soe 
wee 


er 


met 


. 


ito 


a 


ont 
takes our ce 


3 


Fe a ony 
th ARH ARS Se OAR ing ba 


os 
wt 


ADSLEAS 


pas are 


wa fe 


or c 
7 


| 
td het 


¢ 
wee we 


weet, 
a 


5 
oh 
ane 

eon 
ba 
hn 


~ 
io 

ae 
mle: 


On 
hence ee 


- 
cu 6. 
we 
= 
a 


& 


son 
*. 


5 
Ow 

— 

eee 


aa 
wet 


b 


a you 
u 


“3 i 
f 


‘* 
ale 
. 


' 
meek 


daly 
Sheek 
nine ate vey 


“ARG 
ete US 
Cc. 
SAR 

eA Fede 


O'TDO 


Pplabotattictrediitekad 
rele ee 


OATES 
Ne ae 
At 
me 


w 


t. 


aes 


tar 
4 
nin 
sade 


oy 
waste 


aol 
PAKS 


esc 


> 2s A 
> ¢ 
Fx ranean yr 
BTC pair (ag, - y 


mes 24 


Rarrieihs peal oar 


rn > 
cou 


J 


at 
A 


t 
5 
? 
4 
a) 


sans 
asl 


mat pa 
Se 


weak 


= 


- 


=) 


eV See weve 


CTP One co ow | 
ida face fe 


SA ae 


eae CMAN, 


a VewP\Sc swans 


aeQeecee Lone 


sto> 


» 
we 


on 


uc 


- 


wu 


se 


wee Fetes 


el 
$s 
9 
ay 
o 
1 
fa] 
o 
“4 
Gy 
ce) 


ODIRLoR 


never 


peeves. 


end 


cunes 


naokay 
GLomsosce 


oo( UT 


4 
’ 


nw 


ee es 


. 


See 


ra 


OLY 
5 an om 
seta, 
wae 
ere tO Vv 


x. 


Ly 
. 
a 

= 


c 
one 
a 


aaa 
Prexss 


ene 
st} 


Sol eseeetas 

NAC WAS 
HMA ea 
ercstsd 


m1 
+ 


A 
& 


CSasUene 


pnase 


qos oy in 
eres Coren elie 


Ee 


ree 
shee 


ree 
Ver en rwiGeie 


aa 


Wot ee oe 


san 


‘ 
) 
: 
H 
3 
? 


nes 


SATA eT 


~~ 


Ce 


Vv 


much did you pa 


iow 


i 


SNore 


wom can 


ak 


~ 


ee 


hata 


come 
wali 


ae 


Pow.) 

sie ee 
Somes 
ESOT TS 
oan 
Sparta 


” 
u 
— 
2 
s 


SFelietad 


Y 


ce 


Soa? 
Tat 


pro 


ee 
c..0 


~ 


a 
fy 
% 


su 
~ 


5 
Loe 


t 


n? 


nt 


rari 


as 


zion 
(AT 


ee one 


" 


<n de 


oie 


ams 
ie 
Vea 


whee § 


Ox 
CO.9+ 


PWR TA 


. 
~ 


¢ 


. 
- x 


a4 


jon 


ceracny 


yt 


ane 


4 


YW 


aur ¢ 


x 


WIG 


n 
ny 
os Pay 2 
reer peo 
SM I pbo ect 


fount of monev as 


2 


nm $e 
bey ctantne Le 


ve nel 


faye Tage 


DOCU 


ny 
on 


APS S 


eo 


i 


at 
te 


5 
>) 


ee 


mite 
520 


Pre wen 


am ak nw 


ever. 


alates 


TOW 5 


7? 


~ +e 


ASZLN 


tS 


PONSA 
ra hele as 


we 


AS 
TS 


pyyae 


« 
te 
te 


. 


ata 


mA 
CROISl-2 

“IESON 

Tt adie tw 


In 
Rr. 


” 


n 
D3 


suis 


oo Pare) 


ik. at 
OST 


we 


ey 


ve 
im} 


mere 


> 
a 
9 


aa 
ye 


meee nyt 
tele ss 


“AAMe 
soae 


Ly 


as 
~ 


- 
v 


Awa -. 
ael weinas 


ov 


7 


assa,Yr 


abe Oe 


t 
¢ 
5 


v 


that 


hod 


hte be hated 
WT 2 Opa? ot 


° 
4 


ater 
fewer gy 


Soe 
~~ tne 
ionthe 


“ 
thie 


Sin 
< a 
Seo 

rolve 


trus 


oval 
con 


nedmiieiteces 
tau 


Awe s 
ODS nee 


7 
a 
Aye 


tT ad 


veces 


t 
¢ 
4 
4. 
QO 
ci 
co 


~~ 


In corrobds 
to 


aw ie 
Sore 
ay 
cu dep 
mes =) 
inwt- 
at a 


bali 
nd 

fo, oy 
te hele 


in ws 
brother- 


You 


"HSI 
ven 


Davernt 
er 


wane ket 


tat 


ay 
cons 


ratobeiate kent 
Seer 


7 
t 
rt 
42 
ret 


ns 
sve 


ports 


nitant 


Gv my 


> rel 
_& ~ 
oO Tt 


~ 
. 


Da 


nt 
Sebilve 


r 
de 
v7 


tana 


Aenean 


ase 


Sue, 
vale 


oo 


¢c 
— 


eA 


aS) 
pal 


” 


tes 


. 
Y 
n 
2 
y 


eae 


we 


le 
2 


Th Kase 


“ee 
wale 


Ssettie 


42 


t 


whee 


mome 


a 


ond 


an 
+ 


pe: 


o's 2 
yUsr elon 


me 


tae 


5 


ou 


SAA 


Gat 


axa 


1 


even 

oOnre 

oe 
Rent. 
irk: 


yr 
wi 
403 

by re eee es 


12 
an 


my 


’ 
ade ey 
WY See 


aye 
Whee 


Pal sabes! 
5 


Loess 


Mma 


vu 


S 
Cc 


+ 
Ven 


NCS2 
Yana, 


1 


eats 
Cuvee 


Jimes of 9 
220 


tae 
© WEE 


Me 
rv} 


Va Varehe ed 


amiss, 


Se 


yy 
de aeiueend eo 


cain 


to 


vf 


NECEssit: 


lala 


Se eine 


- Fy 


wm de on ye 
De 


Sorted 
ane 


wptet 


Y VGIrs 


= 
a 


‘a 


pee se) 


= SAS 
Qa5 


ie 
oars 


ane ad 


b 
? 
2 
i 
2 
fe] 
’ 


it reo 


tte 


Ova .a0n 


paste t 


to) 


S 


Onan mayn 


nonor 


> 


te. 


to hi: 


han 
wivlie 
at y 


iS) 
+) 
4 
> 
go 
f 


boksae) 
YOu 


"UID 


> 
aa 
in 


yit 


ay 


d out 


1 
v. 


~> 


ayaa 


yoec 


srs 


3 
4 
5 


fo) 


? 


23 


Serre 


| 
a 
o 


PAS 
PASC y 


me 


r) 


LSS 


fal 


ene 


“ 


ae 
ery 


assis 
Wane 


a 
ST ee! 
Share ee 


9° 


20018? 


pe 


qs 
¥ 


exa 


tne 


Wat 
We 


One) a ye 17 


a 
v 


don! 


. 


Surv 


n 


rul s 


ey fr 


< 


an 


7 
> 


> 
y) 
os Bem 
miliea kadetccos 
eee 
UES 
Soe hentai 
eas 
eS Tes 


Ve 
+e 


Lora a 
tee Lae 


OTE ire 
‘ 


es 


ben) 
Perey 


4 


document) 


ae 


20 


> 
| 

: 
4 
» 
> 


Overy 


sedexias 


feanor.al 


ars 
i 
| 


we 
aale 


ener) 


NEN 


ox 


“Ss 
Ne 


mata ans 
OS eae 


ikehete Sai 
SSCue 


> 


POvten 
2 to 
tO conte 


re 


sewer ei 


on 
é 
$ 
Lf 
Ps 
5 
¢ 
< 
if 


Ons 
ir) 


“~ 
-ie 


inrornac 


a 


ser 


i? 
a) 


30 


ene 


or 


- 


») 


, 
or 
WAS Oe 


“i 


nroede. 


€ 
sc 
¢ 


ROSY) 


mare runes 


¢ 


1.2 


cece 


. 
& 


ee 


on 


Clos 


— 
30% 


mn de ee 


vee Slave 
rns 


4 


Ceiea aed 


£ 
¢ 
f 


. 


feta ie kod 


why. 
31: 


Sn alll face let h ooh 
fee Sd 


3 


ram 
MOT 
sees 
oer 


w! 


oY 


aie bal 
sdee 


f 8 


awa oft 
35 
Se ee 


o¢ 


rae iea te) 


yA AA 


Tr 
t 


Y 


- 


wien 


URAOT 


ihe) 
ake 


a 

+ 
’ 
> 


ann 


J isio 

io bel 
sede wel 
7 


? 
D} 


BAIN 


Seaairers 
Ipawal 
“vets 


rey 
¥ 


eo 


you 


rayiN 


NO27 
ke pee 


oa 9) 


prorees 


2h 


: 
« 


4 


VO 


re 


Spt AN 
Wave 


UN Tre 


wav ili 


LAGGY Fate SOSA 5 


TMD TAMTOA MAT 
Le ADT ONALE 


Wednesday j - 


wey 


TI MS 
VOLU ED 


(Panes ] 


MARIE S. TAYLOR 
Officinl Revorter | 
Room 6812 - U.S. 
Washington, D. C. 


Court House 


nertner of Davis, 


SPRICKT RP - 


Meee NU Le 


you were a senior 


than a year, but I was, yes. 


to do with the claim of Interhandel 


against the United States with rerard to the seicure 


of the General Aniline an& "41m Cornornt 


United States at the outbreak of the 


1261 
"When did you first become fantlian with the 
Situation other than your feneral knowledce thro gh the 
newspapers? 
I first became familiar with the Interna ndeél 
the context which brines us all) here, in the 


spring ef 1959. 


Vnat were the circumstances under which you 


became acquainted with it then? 


friend and busines s 


directors of the ‘uaranty Trust Company, 
see him resularly, therefor, 
the sprine 


TY 


Inter handel 
Situation, as he put it, 

"I raised my eyebrows because I knew 
lawyer this had been kicking around for a long time and 
I wondered how it landed on Charlie wasleontisl- doorsteps 
and he said he was being asked by the Swiss interests 
that then controlled Interhaniel to zet in and see if he 
couldn't arrange a settlement of the claim with the 
United States Government, to work out a settlement of the 
Matter so it could be disposed of. 


"Mat he hadn't decided whether he should 


do it or not, but he was disposed to do it because he 


felt he didn't know the Swiss owners and he wasn't as 


your 


a h- 
MOPS Ao 


my eanacity would 
interest that 
disposed 
could. 


WED) 


it comes I don't know whether I am roing to do it 


or not." 


"9 ) i é t Sun ane ee SO}, uN een. 


circumstances? 
"A It came up again later in the spring. I 
think he told me after another Board meeting that it 


1557 “looked very much like he was going to take on the 


Interhandel settlement, and he then, a few days subse=- 


quent to that, he called me up to his office and I 


went uv there, and he told me a little bit im 


the story, and said that he didn't think he 
3 


it down, 
"He fel re : an oblization to dc 


this for the good name of the United States Sovernnent, 


as he put it. 
"MR, STRICKLER: “Ir. D'Donozhue, : 
interrunt? 
"If you don't know, at trial, 
ane conversations 
ce, and ue have 


head a continutnz ob3 “on 2% trial as to this tyne 


of hearsay which nas been aimitted by the Court. 


5 “Ir. O'Donoghue, 


| 
that the same objection would be made throurhout if 


you are going to get into this tyne of conversation? 
"THE WITNESS: I was talking about my 
conversation with Wilson, 


"MR, O'DONOGHUE: And you object to that? 


“ 


aman! 
cae ce 


OIG hry 


© vets 
sort of 


not sure, 


noticc, and I said I would, and 


to Parisoon the date which 


record somewhere, I don't recall. . 


wQ Would 416 be Avritl 


"MR. O'DONOGHYE: Would vou stipulate to that, 


| 
STRICKLER: Yes, That was the day that 


1559 "was established. 
"SI will/accept that, April 30th. | 
"2 Who did you meet with in Paris? | 


"A We mete-there w2s one conference in Paris. 


It was in the morning. . I think Saturday morning at 


the Hotel Pare “onceau, or Royal “Monceau, and present 


in addition to “r, Wilson and myself was Dr, 
the chairman of Union Bank, Dr. Ulrich vehi 
| 
the officials of Union Bank, Robert Schmitz 
believe is involved in this proceedings, 


"Q The vlaintiff in this ease 


"A And I think that is all. 


"Q Would vou tell us as closely as vou remember 


what was discussed at that meetinz in as much detail 


as you can remember? 


"A As I recall the meeting, there was. not 
| 


very much discussion. It was nrearranzed and, as I 


recall it, Dr. Schaefer produced some pavers and showed 


them to “Mr, Wilson, and Ir. Wilson showed them to me 
for examination and to look at them, 


| 
"The papers were resolutions of the Board of 


Directors of Interhandel authorizing the officers to 


enacted 


they hore 


maybe one or two aays previous 


De 


here any indiertion as 


ABALOCA 1S 


Juttonc« 
OLULiLONS 


What lanmuaze were they in? 
"A They were in English. 

"9 Did you at that time 
who drafted then? 

"A The same dav, and after meetin: had 
adjourned, Rob Schaitz admitted varenthooi. He said 
think cither of you wil 
seen them, they were not very artistically 
a lawyer's point of view. 


“However, they were 


them or suasest any maic 
Was there 
Mr, Schmitz at that meetin? 
"A No. Everybody seemed to know 
I didn't understand it, and I sat with “Mr. Sehaitz 
after the meeting to toy 26 find out who he was. 


That was the first time I saw him, and it was obvious 


he was rather deep in the counsels of Interhandel if 


he drafted these resolutions. | 


| 
“So I asked him, I tried to draw him out 


with some questions, which was not difficult, and 


he told me a little somethine of his dackfround in the 
ii 4 ! 


matter, his father and all of the stories which you are 


I belteve 
was highly confi: 
he vould not want it to be known to anyon 
York or WwW. Aington that ‘Mr, Wilson had bee 


shis broad power-and he emnhasized that. 


"dQ Was there any mention of a “ir, John Wilson 


2eting? 


1269 ee 


"A Yes. He explained that “Mr. John Wilson 


’ 


had represented Interhandel over the long years of 
this litigation, and he, Yr. Sehaefer, would want a 
chance to communicate with ‘ir. John Wilson and-explain 


this pnower-of-atzrorney or so-called truste 


n before he learned 
else, which seemed to me 
"So, I for one, 


nothins to anybody about 


you make any efforts amiliarize yourself with 
situation, and if so, what efforts did you make? 


| 
"A AHS atebiesin weislaliples IC Slalel 2s tried to 


familiarise myself with the situation hecause anything 
| 
being connected with the Interhandel situation would, 


and I suppose the first thing I did, whether it was 


my motion or his, was to talk at some length with Bob 


Schmitz. 
"He wanted to make sure I was vriefed 


and he was overflowing with background and information, 

| 
and he came down and talked to me at length about it, and 
we had a meeting up with Charlie Wilson too. 


"I rightly or wrongly came to the 
conclusion that the weli was by no means ary, but I thought 


LI had gotten the benefit that I could from it, and I am 


sheuld 


4 = pan fo Pim rcital esl Vowrl ton tee thes 
Did vou ultimately advise 


ace 


subsequent thereto about 
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"Charlie Wilson told Dr. Schaefer that. if he took this 
power-of-attorney , he would want to have counsel, and 
that he was soing to ask me to serve as nis’ counsel, an? 
I guess he cleared that with Dr. Schaefer, and he did 
| 
ask me But I don't recall any discussion of it 
at the 
"9 After 
“ir. Wilson, was 
your duties in 
I don't recall any. 
pretty natural and inevitable, 
senior businessman and ctovernment official, and I ow: 
dracticiny lawyer, and the detail work would Sviously 


fall to me and my staff, mat of volicy;! important 


contacts and conferences when anprovoriate would obviously 


fall to him. 


I don't know that we ever sat down and plotted 


that out. He said, "You zo ahead and set thines started.! 


He called me 'Charlie,t which was confusing-~ but tyou 
gO ahead and set things started.! . 
"Q What did you do in that connection initially? 
WA Initially I continued ny efforts to find out 


what it was all about, which was not as easy as it might 


Ee Co sic 


WOuld star 


Paper answerin 


launeh into arm 


: “ 


t & good deal of time with Schr 


getting his views and facts that he had in his posse 


and Io may Say, thev were very extens 


AS@ all of his lic 


+ make any 


government official nd what officials? 


whether 
when I 


was then Colonel 


attorney. I thouznt he should 
was in charze 


"Q Did you open any discussions with) him? 


"A I called on him and I told him about Charlie 


Wilson and I explained my presence, and we discussed 


the matter, not at any sreat lensth in any of these, 


because I wasn't prepared for it, and because he was 
much more : } lesislative situation at 
the time. 

"There was some legislation pending which 


looked like it might be adopted which would: have forced 


the sale of the shares 1 Aniline and Tila 


4 FP ey 756 
no differs 


to you at 
lid, although at 
Paris iscet D ¢ rot terms of settlement 


or anything hat sort, 


"d Did Dr. Wehrlfii come over to this country and 


meet with you during the course of the sw er or early 


fall of 1960, if you remember? 


"A He was here several times durine 1969 ana 


"and 1961, and I can't place the dates, I don’t have 
- an ‘ | 
the dates in mind risht now, but Dr. Wehrit) did cone 


over and relatively soon after Wilson and I got into 


the matter. 


"MR, STRICKLE?: here are two Dr, Wehrli's? 


"PHS WITNESS 


S; Yes. I am talking! about 


Dr. Ulrich Wehrli. The other one Edmond, Wehrli,. 


I had no contact with him, 
"9 Wnaat was his purpose in cominc, as he tola 
. ~ w~> 


you, do vou remember 


come over here and to sive us suidance, if guidance 
was to be given. i 

"He talked mostly with Wilson. I used to see 
him and took him to lunch and extended him gourtesy, 
but Wehrli and I never had any substantive shscuesiess. 

"Q Colonel Townsend finally left offs e, I suppose, 
in January of 1961. Did you have any settlement 
discussions with hima while he was in office? 

"A No, : 


"Q Do you know whether Charles Wilson 41a? 


"A I know that Charles Wilson had one talk 


san tnad 


"A > § I sat wa wheneve came to the 


country, é > i, Wehrdi. and I never commun- 


icated on itters ntters, He talked 
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"Sometimes Wilson told me about it. Most times he 
did, but that is the way it worked, Wehrli was sort 
of a Sonieencies! emissary of Schaefer. : 
"Q Did you see any poner sovernment officials 


other than ‘ Y : : stice during 
| : 


any of the 


Justice? 


TA : hat I saw some 


ba tianite ia 
chink [Sena 
1 


introduced a bill, and jit wa 


e Department 
SAP-held shares and : it out of governnent control 
case having been disposed of. 
“Yell, this was something that would have 
really complicated the lensth of the proceedings 2 


good deal, and we all felt, and i think John Wilson 


agreed that this legislation should be blocked if it 


could be, and I undertook to go down and see Senator 


ana Senator Irven of North Carolina, half a 


a+ 
em | 


nore 
tners, 


"I told Dr. Schaefer that much to my regret. 


I could not arrance an appointment with him, He 
said, "Could I see somebody elset? Iosaid, 'I think 
you can see “r, Orrick,' and I said it might interest 


you to see some pnzople in the legislative branch, 


"He saw Orrick Iam getting back to the 


3 


the question sked me who I saw, and 


members of the Senate the day he wo here, and that is 
| 


the } aston: which I san mombers of the 


islative Branch. 


"Q Did you ever see “Yr. Dillon and “Ib, 
- i} 


"A Mr. Dillon was Assistant Secretary of the 
Treasury. I did see Mr, Dillon, but not at that time. 
I saw him later in the mane. j 

"Q When he had moved over to State? | 


I saw him when he was still in the Treasury. 


Did you findi--- 


I did not see Mr. Herter, 


| 
Did you find that there was any history 


this case available to inform you as well as to 


gBovernment officials in any convenient form? 


prepare 


PemendDexy, 
could rem: 
wane “; 
memorandum ! 


AS this com—- 
} S Q as 

e the facts 

recite the 


itua 
Ylicat 33 oat 
}? - 


erable 
consieverad] 
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"on the preparation of such menorandun. I great 
| 


assistance from John mabison on it. I tod 

doing it and he internosed no odfection, and h 
contributed more backecoms when I talked with him, 
and in the final stames, I showed him the 

and h2 made som2 heloful comments. - 

memorandum, as I 30t into it, 


want the rationale for it, I will just SAY 
$id it principally for my own reference ar? muidanes 
so that I 


I got into any 


Deoartment o: stice, or anybody else th: 


I felt it wouldn't be an 
Iwas, and Ijcouldn't nene 


. : . | . - 
to set the same desree of familiarity that John Wilson 


had, and I didn't think that was really required, because 


so mucn of it was procedural, and somewhat repetitive, 


that I thousht if I could get that in context, we might 


sort out the essential proceedinzs. 
"Another factor which Brew on me as I 

worked on this thing, was the fact that it ot the United 

States Government, I thought, in a very bad light to 


any fair-minded lawyer or verson who read the record 


of previous buyers, and I thousht it would be uscful 


vent over there. 


I had been working on somethi 


thought the facts spoke louder 


situation, and I wanted to pres 


( 
ee 


in which it would spe2k loud 


ro 
u 


oO 


SOMA YANnAYO 
wmeNOranauy 


have occasion 


shan anything 


nt the facts in the way 


to anybody that read them. 


"And he said ht, go ahead 
3 2 2 


do it, but I would like to see it first.' | So, I went 


over to show it. to Schaefer and Schaefer rave i 
oe : 5 Z | 
Wehrli thoucht it was accurate, an¢ 


wanted certain points cleared for accuracy; ani Schaefer 


blessinz, and that was when 


Robert Schinit 


Yes, he showed uo 


ought to be inclu that weren't. Ar 


he found anything incorrect in it 


"I saw with Schmitz the whole day, I believe, 


in Zurich, soing over the thine and sa isfying 
that this was an accurate treatment summary of 
backsround of this proccedins. 

"MR, STRICKLER: 
question? 

"When you say, 'He had many ideas that 


: | 
ought to be in it that weren't included, did this mean 


that they were included at that time? 


“5 
rich di 
1 
asain 
st 
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"So, he said I think on one occasion, I can't 
recall fust where, 'The only way this will be settled, 


if I get together with the Attorney-Seneral, I will 


settle it with Robby Xennedy.' 
"Well, I personally did not believe that was 


the way to settle the ce: ¢ told him so. -We 


Gisactreed on that, and he later came to this country 


and he later did see Bobby Kennedy. 
| 
Lia) Mid he come to this country twice, do you 
i 


remenber? 


"A I den't remember, I think he prob2b ly aid, 


yes. | 

"Q It was once in “lay of 1961 and the other in 
October ef '617 | 

A Yes, I do remember May. I do eer his 


trip in October. I remember both of them. 

"Q You susgested-earlier that he went to see 
Mr. Orrick on his May visit. Did you so with him 
at that time? : 

"A I can't recall it, but I must have, sone, 
because I think Mr. Orrick said that i did and I don't 


see how I would have been absent, althourh I tell you, 


John Wilson, I think, was present ani I think I may 


have been unavailable that Gay; and I was keeping 


Jehmann, 


poetics: 


to arrange to see the Attorney teneral, or tcryins 
> - 


see to whom I could talk in the Department on this 


hana he said, “Je are going 
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"the old Alien Proverty Division and goinr to put that 


under the Civil Division under Orrick, andiI sugzest 


you go see Orrick.' 


Approximately when was that, do you recall? 


Maybe not the late 
maybe the middle. March or Anrilj-- somewhere 


you find him informed on this matter? 


"A Informed of the matter : he meneral 


nature and complexity 


"In fact, he said, "Listen, I 

into any detatl, but I know is one of the diszest 
| 

headaches we nave, and we are going, to nut tt in Bill 

Orrick's devartm 


"Q Did you furnish “Yr, Orrick with 2 copy of the 


Trustee's “lemorandun, as it is called? 


"A I aid, yes. 


"dQ Aoproximately when did you do that? 

"A Late Avril or early “ay. 

"Q Did you then have further eee with 
Mr, Orrick during the course.of the late spring and 


summer of 1961? 
i} 
! 


L).\ I called on him several times, yes, 


| 
"2 Was there any settlement discussions with hin? 


tice 
SUL 


A hepa 
Je around 
néople 

many 


fessional 
slightly 
sort of a track record for havinz sent over various 
emissaries whose qualifications or inte oi or b 
ground in the matter may have been questiona 
| 

any rate, they were not personna grata to the Justice 
Department, and he said, 'I am ¢ls have a business— 
like way to settle it,' or words to that effect. t can't 
recall the exact words 

"Q Your instructions were , at that |time, to 


attempt to have full recovery as f the Swiss were 


concerned? 

"A Tant was aly fayS a question. I» st > quite 
sure what thev would agree to. Every time you would 
Fin them down, they would say ‘restitution, just send 
back the shares and it x all be over, full 


restitution,’ which I would say were formal instructions; 


bat several vaces formally short of that had been sort of 


shot down by the Swiss on the theory that they wanted 
full restitution. 


"Q Can you explain that a little nore fully about 


were shot down, What were these sugsestions? 
"A Well, there had been some talk Ste 50-50 


settlement that originated, I think, in some of the 
committee hearings on the Hill, on this lesislatio 


129] | 
TA I believe we had one talk tn vnten we 
talking about the aie interference of the lecis- 
lation that IZ, and that I think hea me to sus- 


gest that we oucht to try to clean it us durine that 


calendar year béfore Congress reconvenes in January 1962, 
"Q What was } reaction to ‘that? 
he arreed, hk aw n reason 
why and we got down Susiness, and if we | worked aca lstes 
we coulc straighten the thing out during that year 


"2 Do you know the terms of the ultimate settle- 
| 


ment, anvoroximately? 
"A I saw them when they came 


that you could 


tnan was ultimately obtained? 


*x* * * 
AR, STRICKLER: I would renew my objection, 


point of time, sneculative on 


of the witness 


x * * 


(Deposition continuing): 


"A I didn't have any unterstanding with Orrick 
on terms of settlement, so I can't answer the question. 
"Q Were you instructed by Dr. Schaefer some- 


| 
time during the course of the summer not to vorocee 


further with settlement discussions? 


san rset 


sy 


Of 


ot 


o 


ys 


( 
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THE COURT: Do I understand the original 


probably with the orlzinal Geposition, and lis that your 


understandings? 


YR. "ISHER: Yes, 


MR. WILSON: Is this setting a today's number? 


MR. O'DONOAHIE 178 15 what it was mark 


Court record, as I un 


received, 


the devosition thai 


MR, NILSOY: Your Hone> hing che reporter 


| 
tare exhibits at the end of the denosition, 


t looks like he used our number 


You showed me 178, didn't you, “tr. Pisher? 


MCS EOHoRcn Les. 


THE COUR That's what I say, still 
Gs | 


the same number given at the time the deposition was taken, 


I assume. 


(Plaintiff's Exhibit 178 marked 


for identification with devosition 


—-— ee Re Eee we ee = ow : 
i 


&> 


(Continuation of reading of deposition: ) 


ents a 
Satyr a lar 


ley 


BOT] 


raya ad 
55 


OPN 
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"And I asked what the arrangements were, 


he said this was not a2 nermanent arranmement. I 


"4ust for the purvose of facilitatins his contacts 


Lf 
in Washington, and he assured me that in his view, 
this didn't substitute for the trusteeshin or 


hens me with “Mr. Wilson, and he save ne the name 
of the min he had snoken 3 4 f Deooneoite intera 
HB) who was : 
"A As I testified before, qaS Prince 
Radziwill, of London. 
"Q Did Pr. Schaefer at that time suarest that 


he was zoinz to mak 


Attorney Teneral dy 


the Attorney General could set in the same iroom, why 


| 
they could somehow work it out, hut he never let us 


know what it was that he was going to voronose. 
"Q Did you know he was goinz to vrodose anythines 
specific? 


assumed he pronosed full restitution, 
althoush he knew he wouldn't set very far. 
"Q Did you urge him to come over or try to 
discourare him from coming over? What was the dis- 


cussion in that respect? 


"A If you are talking about the Zurich meeting 


2 tol 


1?) 


v 


t 


ren 
DO 


you 


. 


Do 


tr 
“© 


iv ‘ 


4 


ou 


"believe we mot into that 


. 


"¢) Did he surzest--- 


° | 
"A You see, when you talk about 2 settlement, 
the fifty-fifty concent h: of oversinnlified 


the wt Hine, 2 AY Zick 1 as you got into it, 


"4 fty-filty of what?! 


questions like the intervenors 
things in the backsround. aid have a chance 
to discuss that with him, 

Wig) Had your discussion: 


: 
embraced 


his was soins to be a difficult hand to 


But Orrick didn't know any more about then ais) iE 


of the sane. 


0 Did he at that time susrest that you break 


off negotiations? 
A No. I'm sorry. He may have. He may have 
Said, 'ntil we sce what comes of this other thing, 
| 


maybe you better not vress your discussions, 


"He didn't put 1t quite as bluntly as he did 


“in thet letter you just showed me, his letter of Au: 


alert ; 
deserioed 


ubstance with him at that time. 


"Wilson and I were trying to 


whether we should set out of the whole 


"Q Why was that? 


tA Because of this 


vy 
Ux 


Py 


our 
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| 
"going to Prince Radziwill, This seemed to me 


to be, even if he- intended not to deal throuzh him, but 


just to use hia as a les man in Washinston, or to 


open doors for him, this was obviously very tricky 


: | 
politically, ani unvrofessional, as far aS, we were 


concerned, and I thourht if it sot to the press or 


mot to the floor of Contress, why there would be an 


uproar, and I thousht Charlie Wilson and flousne to 
be completely disassociated from this way of dealing 
with the association, and Wilson agreed, 
"2 Did he resisn at that time? 
wr Not until sometime later. 
> resisn at that time. 
"MR. STRICKLER: Can we fix the date on this? 
will keen me fron going back into a lot of it, 
WITNESS: It was about: Thanksstving time, 
"MR. STRICKLER: 19612 
"THE WITNESS: Yes, October, slovenber. it 
was quite late in the fall. I remember we walked un 
Park Avenue to the Links Club, and it was eae cold, 


"AR. O'NONOSHUE: Would you mark this as 
Plaintiff's Exhibit 179 for identification? | 
“(Carbon copy of letter of 
Alfred Schaefer, dated Zur 
December 4, 1961, to Nr. ¢ 


aren 


Wp 


Cul ever syurstes 


4 
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"A No, but I didn't, after the summer of 1961, 


I nad no more contact with Orrick, I callea him up 


when I got home, having been on that holiaay and the 


Zurich conference, and I told him a situation had arisen 


- : | 
which made it impractical for me to continue to represent 


. oe | 
Wilson, and I thouvht Wilson--- i don't know that I 


toox leave of Orrick in the summer of 1961, 
"Q Did you advise “Ir. Wilson as his attorney 
whether or not you considered the action of Dr. Schaefer 


as violative of the power-of-attorney? 


"A He never asked me 


face quite inconsistent and in violation 
"Q What effect did the visits of Dr, Schaefer nave 
on your negotiations with the Devartment of Justice? 
"MR. STRICKLER: Ob fection, 


"You may answer, if you know. 


-— es = = = ow 


MR. STRICKLER: I renew my objection, your Honor, 


THE COURT: I will overrule the objection. 


(Reading of Deposition was continued as follows:) 
"A I don't know. The second visit was after 
my negotiations had been suspended, I never had any 
| 


are vou? 


Townsen 


pate Pe res 
QU UE LY 


: | 
there was one December 23rd or 2!'th that shows up in 


my diarv that I looked at vesterday. 


Was this a meeting in Washington? 


With Townsend, yes. 

Who else was present at that tine and place? 

As far as I recall, just myself. Who was 
present at the conference of the second, according te 


your information. 
MR. STRICKLE? The answer just given by 


the witness, I think should stop after the word "m 


And it should read: 


| 
"Q Who was present at the conference of the 


second, according to your information? 


MR. O'DONOGHUE: Then, what apnears as the question 
1601 ; 
is the answer, imagine you're right, 
Continuation of reading of the deposition, 


with correction above=noted:) 


"A There an a goodly nano. includiar the Green 
: 
Zroup, “Ir. Charles Wilson, “ir. John Wilson, “Mr. Pryor. 
"I was not at the conference. I, definitely 
was not there. I had another major matter going alonz 
parallel all during that veriod in the spring of 


which meant that I was not 


were rink 
woons aate 


% 


ty £ Nar ¢ 4 
ims of Neposttion 


yao 
VAI 


throurh 
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"Q Did you notice any inaccuracies in there, or 
do you stand on it now? 


"A I didn‘t notice any inaccuracies. I could say 


"St amain in a lot more words as I have today, but I 
atan't see anything that needs correction at the time 
it was given. 

"Q I did notice, T belteve, at 


would like to set some clarification 
? é 


"A Okay, read it to me and I will clarif 
| 


an. 

"Q It is an answeryou save where you said, ‘ZT think 
my first contract was with Mr. Oehmann, pecalise that was 
before Orrick's appointment." 

; | 

"Excuse me, I don't think there is anything 
needing clarification. This has to do--!I now seen--with 
the Kennedy Administration coming into power. 

"A That is Sone I officially couldn't get the 
Attorney General at that time. I went to Oehmann who was 
in his office, and Oehmann told me Orrick was going to 


. | 


take this over. I think I mentioned that earlier. 


"Q Yes, you did, 
“"Y believe you mentioned like to the effect 

| that Robert A. Schmitz, the plaintiff in this case, felt 

: like he had a cause to protect, etther the vatted States 


or his family name or both. 


oO 


hortiy 
that y 
tance 


=> 
re) 
tf 


testir 


power on “ay 23rd? 

"A I can't be precise about that. I rather 
think thourh, tf I may say so, that it was acter, 
because Dr. Schaefer had asked me not to aisclose this 
to anyoody here, ineludins “fr, Wilson, — 

Wa} What was the vosition of “r. nopent A. 
Sehnitz concerning the restitution of the oroperty to 
the Swiss? 

TA You mean--- 

") The nercentage that should be returned OD 


settlement basis, 


oN I don't know that Schmitz had any personal 
| 
views on that. He probably had views, but t don't 
recall what they were. He may nave felt that res- 
titution was due the Siisee 


"Q You have no recollection, though? 
"A I don't at this point, but I took the view, 


and in this © think Orrick concurred, that neither extreme 


position was really practicable, neither full restitution. 


| 
"Q Do you remember any of the writings of “ir. 


Schmitz on this subject as to how this matter should be 


solved? 


"A No, but you vorobably have some of my files. 


"Q I have more than I need, sir. 


"You mentioned a meetines with Mr. Orrick and 


nar) 


oa) 
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"Q I have a2 notation in = letter, I believe 
from “Mr. Wilson to “ir. Schaefer, that you were due to 
return from your holiday about Sentember 12, 
"Q° That would be it, yes. 
"Q Do you remember that that is about accurate? 
TA I think that is richt. 
"Q hat would mean you left about August 1i or 
thereabouts? 
"A Probably about the first of feasee 
"a You have mentioned meeting with Dr. Schaefer 
in Zurich, and discussing the then activities of Dr, 
Schaefer to try to effect some settlemen 
mA Yes, 
"Q Do you recall any of the substance of the 
pronosal of Dr. Schaefer at that time being related 
to you? ! 
"A No. 
"MR. STRICKLER: Would you mark this as 
Defendant's Exhibit 62. | 
(Photocovy of letter of September 
18, 1969 to Dr. Schaefer froa 
Charles Spofford, marked Defendant's 


Exhibit 62 for identification, as 
of this date.)" 


MR. STRICKLER: Letter of Septerber 18, 1969 -- 


that is in error, “May we make that correction? 


SPRICKLER: 


Vettes 


You have now read the 


Yes. 


Does 


131i 
“whether or not any of: the detatis of the Schaefer 
prooosal as of this time were disclosed to lyou in your 
trio to Zurich? | 
"A Well, from that letter they must have deen, 


but I have absolutely no recollection of them. 


"Q One question has occurred to me, concernins 
your vacation trip and the letter of Aucust 24, 1961, 
"Inasmuch as this letter was receives while 


you were overseas, whnt was it that called ‘the letter 


to your attention so that you set uo 2n apnointm 


with Dr. Schnefer? 


"A Well, I didn't know about the letter until 


The thing was Orrick's mysterious call to 
me when I went away on vacation, June or July, asking 
| 
me if I knew some name he mentioned, and he said 
apparently somebody else had gotten into it, from the . 
Interhandel side, so that put me on inquiry, 

"Q Did you play any part in settinre the 
October 30th or October 31st meetin peteen “ir, Schaefer 
and the people ae the Department of Justice, namely the 
Attorney General? 


"A Well, from that letter, I gather that I talked 


to Orrick about it, and Orrick, I think, was instrumental 
> > > 


in doing it. 


record hora 


MR. STRICKLER: I have forgotten the nunber, 


but that telesram i$ now in evidence, your Honor. 


(Continuation of reading deposition: 
"Q Did I understand you to say it was late 1961, some- 
time in 1951 that “ir. Wilsor 
trusteeship powers? 


"a I think so, yes, althouzh he 414 not 


actually resign until considerably later: 


"Q The formal resignation I think jx: 
in early fall. 
| 


"A Spring of 1952, I think in “Yay '62, it was. 
"Q Did you have any knowledre of 2 letter fron 
‘Mr, Schaefer terminating the trusteeship povers in 
February of 1962? | 
"A Yes, I remember Wilson got it. He was very 
surprised and shocked, He showed it to me and it 
didn't shock me so much, because by that time I observed 
Dr. Schaefer in action, and nothing would surprise me. 
"HR, STRICKLER: I have no camener questions. 
"AR. O'NONOGHUE: It is azreed between counsel 
and by the witness that signature wind be waived in 
his deposition. " | 


"Time noted 4:55 p.m.) ™ 
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duces tecum to “Ir, Wilson on, I think, January i3th askins 
for certain things, some of which have beeh sunplied 
some not. We asked for an original executed copy of 
Trustee's Powers offered to C. E. Wilson on April 30, 1969, 
accented by Sin oe “May 23, 1959, and avhaoteaetts returned 
to Defendant corporation, 

MR. WILSON: “Mir. O'Donomhue, in compli 
that, I hand you the eriginals of two documents, copies of 


| 
which are already in evidence under some numbers, I wonder 


if we shouldn't associate the numbers with these two documents? 


MR. O'DONOGHUE: You see, your Honor, the ones in 


evigence 2s !7 and 48 are 
of the Resolutions 
returned by “Ir. Wilson, and I would like to--- 
THE COURT: Is there any aifference between the 
orizinals and the copies? 
AR, O'DONOGHUE: Only that they are execute, 


I don't believe there is any difference. 


| 
* * * 


MR. O'DONOWHVE: I would offer them in substitution 


of 7 ana 4S, 


THE COURT: Would you have any objection for thetr 


being offered in substitution? 
MR. WILSON: No, your Honor, 
THE COUNT: Give them the same numbers and 


substitute them for the ones you had. 


nrratnn 
YEP BIO 
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-- althouch you may have had it 


Schaefer's reply to me of December 7, 1960. 

WR. O'DONOGHUE: 

j 

MR, WILSOI: So, we have commlied with Number 4, 

Numoer 5: "Copy of document delivered by and/or 
on behalf of Defendant, rather its Trustee, C E. Wilson 
to the NDevartment of Justice or to any official Chenoa teria 
October or “lovember 1941 provosins settlen ans of the TAR 
controversy." 

There is no such document, accord : to ! er 

Number 6: "Sopies of any 
of the Board of Directors of Defenda 
to.“lay 23, 1950 bearing unon the mar edt 


Wilson on “lay 23, 1960." 

May I read two of them torether pecause I want to 
-discuss both of them? 

Number 7: "Copies of any and all meson tions of 
the Board of Directors of Defendant Corporation anvroving 
settlement of the GAP controversy." 

If your Honor please, these two requests, mind you, 
copies of "any and all resolutions of the Board of Directors... 
bearing upon the mandate..." and the second Sapprowdine 
settlement." There is a great deal of preliminary 


discussion by lawyers. On one occasion, On July 14, 1961, 


mt | 


I attended the Board meetine in Zurich, and my remarks are 


Just cut 


to have these 


TOSHUE 
marked, 


“te. WEES 
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THE COURT: You are not pronosing tlo offer them 
in evidence? 
O'MONOGHUE : I dontt know. 
You don't know until you aoe them? 
Hug: I won't know until I translate 
them, | 


“MR. WILSON: I next hand you--- 


MRe O'DONOGHUE: “lay I interruot, “ir. 


and asx you if you happen to have translations of the 

“MR. WILSON: 
Do you want me to tell you wha 

THE COURT: Not now. 

I hand 

Suess you should say, of paze 
Minutes of the Board, 

On each occasion, I have written 
page, what page it is from the totality of the “Minutes and 
what date the meeting was held, This was no sinple task! 


OGH! May I ask if these two documents 


you have just given me comply with Yumber 6 in that request? 
MR. WILSON: I think, “ir. O'Donoghue, that by their 
dates, in the early periods, from '60 on, up until 


settlement was aoproved, that it is more or less indicative 


that the earlier dates have to relate to number 6 
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‘Mr. O'Donoghue, I hand you next, with respect 
the “inutes of the Board of “larch 4, 1963, a portion ef ; 
3, all of page 4, all of naze 5 and the Bonen ase paze 6. 
With respect to the minutes of Aucust 22, 1953, 
I hand you, sir, the opening page, all of pase 2 and most of 
page 3. 
And, finally, with 
4, 1964, I hand you the openings nae, all of page 2 
portion of page 3, 
MR. O'DONOGHUE: Thank you. 

If your Honor please, the next and 
final Ee a copy of the letter written by Benjamin 
Javits to the Defendant Corporation to Dr. Schaefer, October 
26, 1951, or some stranse reason, nobody can find that 
letter, I know I have a transmittal to me of a copy of it, 
but--- | 

MR. STRICKLER: I am sure that letter is among the 
documents that I examined from Mr. Spofford, | 

MR. WILSON: All right. 

MR, O* DONOGHUE : No, it isn't. 


’ 


MR. WILSON: Couldn't find it? 


THE COURT: I understood you to say it was among 


the papers--= 
MR. STRICKLER: I have an idea it is, As I 


recall, “ir. Javits was forwarding any correspondence he had 


ssO)) 
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reonen the case solely for the purpose of offering the 
papers-<-=- 

MR. WILSON: This is quite earecabael and I should 
have made this further explanation, that the resolutions Ot: 
the Yxecutive Comntctee of the Board are not anonitst then 
because these were not treated as “Minutes of the Board, 
and so they will not be found amonest them. 

| 

THS COURT: We will take a short recess at this tine. 

(Short recess.) 

MR. O'DONOGHUE: If I have not already done so, 
the Plaintiff rests, subject to the rizht to offer those 
documents that ‘Ir. Wilson Just supplied to nave ee case they 
seem interestinz. 

THE COURT: Very well. 

MR. WILSON: Would you-mark those five papers 


together? And staple them tozether? 


THE DEPUTY CLERK: Defendant's Exhibits 73-A 


throush 73-E marked for identification. 


x * * 
THE DEPUTY CLERK: Defendant's Exhibits 74, 75, 


76 and 77 marked for identification. 
* * * 


MR. WILSO: May it please the Court, with 
reference to this Javits' thing, which I want to say isa 
complete “red herring" in this case, has absolutely nothing 


to do with it--- 
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and Mr, Wilson's reply of tne 30th. 
be ovleased to know, I'm sure, 
recovered from her illness." That was his 


regular secretary. If your Honor please, this establishes-—-- 


MR. O'DONOGHUE: I don't think--- 


~ ! - 
THE COURT: °? no. You offer it in evidence? 


MR. O'DONOGHUE: I have no objection! 
MR. WILSON: I think I should be permitted to say 
that the ‘ h letter from Dr. Schaefer and “ir, Wilson's 


reply of the 30th are exhibits P-143 and 144. 


this be received in evidence? 


* * * 


MR. 1 : The next Defendant's Exhibit 


identification, 75, is a cable by “Ir. Syofford from Paris 


Sd 
dated September 19$1 to “ir. Pryor, at his New York law 
firm reading as follows: 


"SPENT INVORMATIVE USETYIL DAY ZURICH. 
| 


ADVISE WILSON REGARDS." 


We offer this in evidence. 


MR. O'DONOWUNE: I have no obfection. 


THE COURT: Without objection, it is received. 


* * 


WILSON: We offer in evidence the next 


Defendant's Exhibit, Number 75 for identification, which is 


the letter from “1 wilson to “Mr. Spofford dated Octoder 5, 


1S 
a 
tip 
Cig 
a 
we 
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THE COURT: Who is the letter from?, 


By “Mr, Wilson to “Mr. Spofford on 


7 % | 
without obtection, is received. 
x * H 


Now, mav ue read the earlier Soofford 
Ang I would ask “ir. O'Donoghue if he 


would let us have his copy. 
* * * 
MR. WILSO:« « * Eo 
If your Honor please, this is the deposition of 


Charles “M. Spoffor: : by the Defendant nursuant to 


notice and stipulation, in New York on February 27, 1958. 


“ir, O'Donoghue was present for the Plaintirf. 
* * * | 


1629 "DIRECT EXAMINATION 
"BY “AR, WILSON: 
"Q Please state your name 
Spofford. 
"A {, Spofford. 
"Q your residence address, if you don't mind, 


A East 78th Street, “lanhattan. 


"Q° are a member of the Davis, Polk firm, are 


you not? 


"A 


tie 


we may have been there at the same time, but I think 


the important ones, I dontt believe we were tozether, 
I went down and snoke for him. : 
"ae, C. E. WILSON: That is right, and when I 
went down on several occasions, I went alone. 
"THE WITNESS: -d clear on that? 
"4, WILSON: 


waa he 


| 
"You got i internolation, did you 


“THis REPORTER: 


"BY “AR. WILSON: 
‘a I Ww 
it in the form of a question, “fr. Spotfor 


Parasraoh 14 of ‘Ir, Sehmitz? complaint, 


"To your knowledse, either fron directly 


hearing it or from being told by Mr, Wilson, WAS any 
| 


offer of settlement made to you or to ‘fr. Wilson in 
Kut 
1961 or at anv other time by the Department of Justice 


for the Department to vay 75 percent-— 


"Q (Continuing) --to interhandel of the proceeds 
of the sale of the stock of General Aniline & Film? 
* * x i 


baa I will answer that in two 


"As to what may have been communicated to “Ir. 


4 
J 


UAL 
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would like me to -- to act as his counsel. 


“Well, with the word Intethandel, my ears picked up, 


because, as a lawyer, I was familiar with the fact that 


that Interhandel had been kicking around the courts for 


a generation or so and it sounded interesting. 


"So, we talked about it perhaps, oh -- these meetings 


were held every other week -- a couple of times maybe sub- 


sequent ‘to that over a veriod of perhaps six weeks, two 
months, and then he asked me to come un to his office, I 


believe, or perhaps he came down here and said that he 
| 
was seriously considering taking the responsibility of 


trying to work out a settlement. And this would be -- it 


was a most complicated affair, 1t was an affair that 


involved a lot of law, legal considerations, and he, there- 
fore, would need advice. 
| 
“And he wanted me to find out what I could about it 


from my own sources, and then he prepared to go with him, 
because he might have to go abroad on it. 


"Well, some weeks later he did go abroad and that's 


the Paris meeting to which reference has been made earlier 


in this deposition. 
“I accompanied him to the meetings in Paris and that 
is the moment I suppose at which I became formally -- 


formally involved, because he.did receive the power of 


attorney and he asked me to act for him, and I began act- 
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for some time, and I didn't have any occasion to -- we did 


not square off and choose up. sides -- I didn't have any 


| 
occasion to inquire into the capacity in which he was acting. 


"Q #+'Well -- 
"A I am clear that he was, he was not acting for 


Government. 


He was acting for Interhandel? 


"A He was acting for Interhandel in some capacity 
obviously enjoyed the confidence of Interhandel from 
things Mr. Wilson had testif 


"But I -- there was no issue, there was no occasion 


to think about just what his capacity was. 


"9 There was no conversation then with Dr. Schaefer 


in which he said anything about his Gapacity. 
"A Not that I recall, and I have searched my recol- 


lection on this because I know it's a rather important 


point and I don't recall any discussion of his capacity 


at that Paris meeting. 


"Q Was there any suggestion that he would be made 
available to you, as counsel for Mr. Wilson, to supply 


information and act as a go~between? 


"A Not act as a go-between, but to) supply informa- 
A | . 
tion. He was obviously brimming with background and 


information on this and he volunteered -- think that's 


my fixst conversation with him -- to be, to fill me in on 


aut 


J 
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I found it necassary to prepare, and went rather deeply 
into the background, and I wanted -- I wanted someone in 
Interhandel to see it before we showed it to the government, 
which we then intended to do. And I went to Zurich and 


went over it -- I know Dr. Schaefer saw it, but my initial 


‘contact was with Mr. Ulrich Wehrli and Mr. Schmitz was in 
| 


Zurich when I got there and he sat in on some of the con- 
i! 


ferences and he narticipated in the drafting or redrafting 
r js g c 


of this document. 
"Q Was that the only occasion when you were with 

. | 

him in Switzerland? 


"D I think so. 


"a Now, at the Paris meeting, to return to that, 


you were shown a rather long resolution of the board of 


directors of Interhandel, were you? 


"A Yes, | 


"Q Did you review that document? - 


"A I did. 


| 
“Q Was it with the notion that you would approve 

| 

of it or consider its sufficiency? 


| 
"A Well, Mr. Wilson was then getting into formal 


relationships and he wanted to know what these papers all 
meant, what it was about and what I thought of them. So 


I reviewed it with a view to answering his questions. 


"Q Was there any indication at that time of the 


Li 


a) 
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"MR. C. E, WILSON: That is right, E remember your 


telling me. 


“BY MR. O'DONOGHUE: 


"Q Now, in the course of these negotiations with 


the U. S. Government, did you have any special instruc- 


‘tions as to what terms would be acceptable to Interhandel? 
no 


"A Well, I had no instructions, }, NO parameters, 
no guidelines. But I knew from talking with Mr. Wilson 
and from Schmitz that Interhandel wanted the whole proverty 
back, period, restitution. 

"“Q And did there seem any SHosaee! oo getting any- 
thing close to that at any time in your 

"A There did not to me, no. 

"Q Did you get any offer at all? 

"A I got no offer from either -~ 

"9 Did you make any offer? 

"A No. My -- no, I did not. I made no specific 
offer. If by an offer you mean one, two, three, four with 
ene terms, financial terms, I made no offer. 

"Q Did you make them in Bmyiigenaral terms? 

"A I had a series of discussions. our contacts 
with the Department of Justice fall in two parts. First, 
we talked with the lame-duck Department, the people that 
were going out of office, which really meant Dallas Town- 


send; ang I came to theconclusicn that there was not much 
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discussed how that ought to be handled, whether that was 
a good or bad thing, and found ourselves in agreement on 


that. 


"So the nature of my talks with Orrick at the begin- 


ning were exploratory, but I think they boiled down to a 


feeling that we had pretty much a common view of the situa- 
tion and thought that within the limits dhich were not 
then defined, that a settlement could and should be worked 
out in the course of that calendar year, before Congress 
reconvened in January. 

"Q what year was that, 1961 or 1962? 

'"A 1961, yes, the first year of the new admini 
tion. And I had great respect for orrick. He was a 
practical fellow and although he did not nets much about 
this case, he did know that there had been, as he put it, 
a lot of people had been living an Shs case for a long 
time in the Department and 'I think we ought to see if we 
can put a stop to it.' 

"Q Well, moor aid you feel you ae making progress 


toward a settlement in your judgment at that time? 


This is entirely a matter of judgment and not a 


Yes? 


It was my feeling that I was making progress and 


Worl, 


7 
ap 
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that went on, and we ~- I came to the conclusion that we 
couldn't -- we couldn't work with the Department, if 
enece was somebody else in the field, 

"MR. WILSON: Excuse me a minute, ur. O'Donoghue. 

"Mr. Spoffora, did you say that thils fellow, you had 
never heard of him -- : ; | 

"THE WITNESS: Oh, I had heard of him, but not in 


this context. 


"MR. WILSON: Who was ne? 


"THE WITNESS: I am hesitating, “Mr. Wilson, because 
it's a well known name and I don't want Bs this is not to 
become public in any sense, is it? 

"MR. WILSON: Yes, 

"THE WITNESS: 

"MR. WILSON: Yes, it is. You mean| -— are you speak- 
ing of an individual who went to the Depacement of Justice 
as a representative -- 

"MR. O'DONOGHUE: Excuse me, Mr. Wilson, I am cross- 


examining now. 


"MR. WILSON: Yes, but I have got to understand the 


answer and I object to it until I understand it. 


“MR. O'DONOGHUE: You can re~examine him, I would 


think, if something is not clear to you or if you -- 
‘ | 
"MR. WILSON: If you prefer. If you prefer. 


’ 


SLC 


dX 
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thought it had been rather undermined by this other 
development. Mr. Wilson's authority, realiy, because I 


~ . 


had none on my on. 
"Q Well, did you recommend that Mr. Wilson resign 
the trusteeshin? 


"A I said we ought to talk to Schaefer and when 


Schaefer came te the country, we did talk to him and that 
| 


Jed to our -- or. Wilson turning in his uniform. 

"0 Could you tell us something of that discussion 
with Dr. Schaefer? 

"A It was late in the fall. My Ahasosioe was that 
it was around Thanksgiving time, pecauss I remember we 
walked up Park Avenue, it was quite cold, and I think we 
went to the Links Club. | 

"THE WITNESS: Didn't we? 

"MR. C. E. WILSON: That's right. 

"A (continuing) And we -- I don't recall the 
details of it. Our general position was that this wasn't 
quite playing ball with us. We tried £0] be ona perfectly 
forthright basis with them and Mr. wilson could hardly be 


expected to work things out by himself or through me or in 


-any other way, if this approach which I considered highly 


unusual, if not improper, was being -- was parallel to 
ours. 


"Q Now, you know, of course, of the final settlement 


VeSsSioO: 


ope 


PAV 


rt 
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good man to work with; he and I agreed that it’s a matter 


that ought to be settled; that both sides, the extreme 


position on neither side could prevail; and we also 


agreed ~- and this I guess I didn't say | before -- that it 


should be done on a vrofessional kasis between the lawvers 
‘and now through stray intermediaries which Interhandel 

had tried early, oh, long before we cas oats it, and in: 
which this intervention I have Just nentioned was another 
example, but that was not the way Government 
would be best approached; that it should be 

a professional basis by people who knew the 

the responsibility. | 


"MR. O'DONOGHUE: I have no further questions. 
* we Ox } 


(Reading of deposition continues) 
“BY MR. WILSON: 
"Q Mr. Spofford, to a dearee I seem to be the for- 


gotten man here today. Do you remember my working with 
you? . 


"A I do, yes, I remember it very distinctly, and 


we spent many iong hours here and in your Washington office. 


"Q And also with Mr. Pryor, sometimes in your 


absence with Mr. Pryor? 


a 
ue 
WY 


LOW? 


oo 


SOC 


Gix 


* You Temembar e 


I Tememb 


"entation, 


er that yo 


Different Printed th 


Printeg things, The Problen was that there is 
Nowhere a Sunmary Of where We the 
Problon Which I age 


| 
2 stood ang 
“cressad 


that's a 


the documents you Providee me 


ccondar, 


tat when yoy prepared this docu~ 


Spartment, that 


ultinately Subnitteg, 


the Same Gocume 


nt? 


Suggestions. 
"Q Now, dig you deal in t, after the 
withdrawa} Of Mr, Townsend, with anybody but mr, Orrick? 
There was Mr, Cchnann, 


t A 


I believe, WhO was in 
. | 
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"A We did not get to the tax claim, I don't believe, 


and we got aon to the majer elements that had to be dis- 
posed cf and also certain pre-conditions for even getting 
that far, which were first some outside appraisal of values, 
and I gave hemeche request that Mr. Wilson mentioned, 
‘that an outside exnert opinion be obtained on questions of 
value. | 

"a Was that ever procured? 


"A I got a word informally around about -~ not 


directly from Orrick, but I was given to understand that 
y g 


it would be procured an@ I so told Mr. Wilson and he got 


a letter turning it down 3 i 3 co ne was going 
down to a meeting on it. 
"MR. C. E. WILSON: That is right. 

"A (continuing) And I remember the value -~ the 
value was never made. 
"9 Was this turned down before you lwexe aware of 
any activities by Dr. Schaefer to interpose himself directly 

into the affair? 

"A I believe it was. : 

"Q Had you formed a judgment as to what you were 
going to have to pay for the return of the Interhandel 
shares which were held by the Attorney 


"A No. 


"A I did not. 
"Q (continuing) -- ta get their reaction toa 


settlement? 


"9 And were you discussing with him a full demand 


for return or were you on a percentage basis discussion 


"D I think that Orrick and I, by fairly early i 


— -. 


have either the extreme positions adopted by the other, 


because there were two governments involved, they were 


they wore justi- 


taking positions, and whether we though 
fied or not, they were facts we had to deal with. And the 
1 


U. S. Government doesn't reverse itself very easily and 
I guess the Swiss don't either. 


"And I, therefore, thought the restitution theory 


just wouldn't work and Orrick, I think, and I agresd on 


that. 


"Q You mean by that returning the shares to Inter- 


handel? 
"A Yes. 
"Q Yes. And how much further did you go; how did 


you get into the subject of money, if you were not going 


to have return of the shares, how far did you advance with 


Orrick in discussing dollars or percentages? 


"A As soon as I could get in his door, yes. 

"Q And this was -- 

"A I think my first contact was with Mr. Oechmann, 
because that was before Orrick's appointment and Oehmann 


said, ‘Look, Iam just holding this baby for the time 


| 
being, we are going to put it in the Civ il Division and 
i 


we are going to wash out this special division that Dallas 
| 


Townsend had created for himself or for ev ervbody,' and 
I said, ‘Well, I want somebody to talk + 
represent “Mr, Wilson, who is fully mee a to talk, and 
re's a basis for a resolu Soh s of this hoary 
problem here,' 
"9 How many conferences, approxinately, in round 
figures, did you have with Orrick? 
"A Oh, I would think six or eight. | 
"Qa To your knowledge, @id you learn whether Mr. 


Wilson, independently of you, ha@ conferences with Orrick? 


“A I know -- I don't know for cert ain - = don't 


think he did. 

*Q Did Mr. Wilson ever accompany you in the confer- 
ences with Orrick? 

os He aid not. 

"Q Did Mr. Pryor accompany you on any of those 
conferences? | 


"A I believe he dia, but I can't be) certain of that. 
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discuss it with you.' And then he told me the whole 


story. 


"Q Now, 1ét me summarize something and sce if you 
agree with me. : 

"You have testified here, in answer to Mr. O'Donoghue's 
questions, that you are confident that you would have 


worked out a settlement and that vou were working toward -- 


"A I didn't say -- I don't know that I used the 


‘confident.’ You can’t be confident ‘until the thing 


ned, but I said that I thought we ware in a very 
sition to go ahead on a settlement along the right 

lines and I was confident that it could ba settled, whether 

by aA Oe somebody else; it could be set 

the calendar year. 

"Q And you said that you were working toward a 
better settlement than we got in your testimony. Do wu 
remember saying those words? | 

"A No, I don't remember comparing, because I had 


nothing to compare your settlement with. I don't remember 


shown you, I was not comparing this with 


what it was in the first place and I don't, as I have jus 
. 
a 
| 


tive -- 
| 
"Q Let me expand this. And, Mr. Spofford, it isn't 


pleasant cress-examining a brother lawyer and I want to 


bring this -- 


"BR What do you want to say, John? Tell me that. 
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"O Now, having not discussed or having no recollec- 


tion today of a discussion of any of these ‘components or 


not being able to give the range of figures, how are you 
capable of saying today, except from a lawyer's hunch, 


that you could have gotten a better settlement’ than I 


“Got? | 


"A I didn't say that I could have gotten a better 


settlement. I thought I said we were in a fair way of 
iF 


moving tovard a settlement. I was confident that Orrick 


and I could get together in the long run. 

"9 Is there any event that transpired between vou 
and Orrick to enccurage you, beyond the testis ny which 
you have given in answer to all of our questions today? 


"A I can't -- no, no event, no single event, It 
: ; 
was just the tenor of our conversations was to me very 


encouraging. ! 


"9 Now, with regard to this so-called prince Radzi- 


will, are you -- was it your information that he was @ 


representative, physically going to the Department of 


Justice? 


"A I just don't know wnat he did. 


"Q What were the words that Mr. Orrick used to you 


to impart this knowledge? 
"A X said he said something like this, that there 


| 
was somebody else in the field here and which may complicate 
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1664— “AR, WILSON: We-woulda now like to read the 
1655 ; | 
deposition of “Ir, Samuel Pryor taken last week by the 


Defendant. 


‘ 


MR. WILSON: “Mr, Strickler, you were the 


questionner, were vou? r denosition was taken in Mew 
; 


York on the 28th of January 1970, “Ir. 
for the Defendant an? “fr for the 


Plaintiff, 


"BY YR, STRICKLER: 


"6 Vill you state your nam Y S where you live? 
name is Samuel ™, Pryor. 


Hilts, New York, 


= 
ik. 


"Q Where do you work, 


"A I am a partner of Davis, Polk & Wardwell, in 


“Now York City. 


"Q And are you acquainted with Robert A. Schmitz? 


"A Yes, T am. 


"Q And you worked during the period fron 1960 


throusn perhaos early 1962 in part in connection with the 


Charles Wilson trusteeship? 
"A . Yes, I did. os 
"Q Did you attend any meetings in Washington in 


connection with the services you rendered? 


"A Yes, I attended one meeting in Washington. 


Qte poletii ats 
o CuUusSsio 
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"A I do not recollect any specific proposals bv 


either side at.that meeting. 

"Q Can ae tell us the extent of your partic- 
{oation in this matter over its life, so ong as the 
trusteeshinp was in existence? | 

"A ‘My role was the senior associate in this fira 
with responsibility for assisting “Ir. Spofford, the 
partner in charse, primarily in the area ot re 
of the history cf the case and preparation of vari 
alternative proposals for consideration of Mr. Spotford 
and the trustee. 

Also in part, I acted as iiaison with “ir. 
John Wilson to whom I was instructed to ee5 fully 
informed, 

"Q Durine this participation, did ae have 
occasion to talk both with “ir. Syvofford and “Mr. Charles 
Wilson on many occasions? 

"aA I met and spoke with “ir. Charles Wilson 
together with “wr. Spofford on many occasions. 

"Q During the course of your partioipation, aid 
you ever hear a settlement figure of 75 percent for 
Interhandel and 25 percent for the eovenaent mentioned 
by either Mr. Wilson or “ir. Spofford? 

"A Yes, This was a figure that was used often 


by Mr, Charles Wilson. 


"the meetings on Decembe 
vA Very definitely. 
sometin ® that meetins. 
"OQ Did he indicate to you, ata ‘ say to you that 


fe. Pownsend had susctested that he wou la find such an 


> 


MAR. O'DONOGHUE: 


three documents Plaintiff's 


headed) Mfomorendum 


eee for 
Ts ths) 52) 5 
i: EXhsbit W32 
or iden 
this da 


7 


"(Document heade 
Mr. Snofford, 
marked as Pia 
182 for ident 
this date.) 


"Q “Mr. Pryor, I show you what has been marked as 


Plaintiff's for {denti fication, AUESSES 
182, and ask if you can identify then, a 


tell us what they are? 


prodosa 


43 still 


We id “Mir, Wilson sursest that the Denartm 


Justice had!’ invited him as trustee to subnit a pronosal 


WA Yes. >rtainiy was under the imores: 
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"had been invited to submit a propos1il and that was our 


function, to work with hin and prepare the pronosal. 


"Q I believe in each of these exntbits, or at least 
in two of nem the initials A. are used. That does 


that mean? 


"A That refers to the Attorney teneral. 
{ 


WAR, O'NONOGEVE: DeVere as further. 


MBXAMIIATION (cont'd.) BY . STRICKLER: | 

"Q “Mr, Pryor, looking at vour mem Ora andum of Neovem- 
ber 29, 1960, Plaintiff's Exhibit 189, I notice that 
you set forth various components of want ad to be 
considered in order to reach a settleront. One cf then, 


pararzraoh D, page 3, oe See a tax counter-ciain waien 


is recopnized as having no substance. ! 


"Was that the $17 million tax counter-clain 


that was in issue at that noint in time?) 


TA I believe it was. 


wR, STRICKLER: JF have no further questions. 


"MR, O'DONOGHUE: I will offer these in 


evidence. 
ke Ok Ok 


1677 MR. O'DONOGHUE: I offered them in evidence at 


that alae. 4 and there’ was an obfection, so I Suppos e your 


Honor will have to rule on then. 


MR. STRICKLER: We will not renew the objection 


. 
at this time, your Honor. We have no objection at this 
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DEPOSITIAN OF DR, WI9O A. PREY: 


Please state your name and residence address: 


Dr. Hugo A. "rey, Zunikerstrasse 22, 


Itsehnach 8709, Kusnacht. Office: malstrasse alates 
8001 Zurich. 
2 Are you a 
Yes. 
What is vour profession? 
Lawyer, 


the name and address. of vour firn? 


| 
rey, Talstrasse 11, 890 


Zurich. 
"5 Are you acauainted with the plaintiff, “ir. 


Robert A, Schmitz? , | 


Yes, 
| 
2 . . ‘5 
"6 Have you met him "both in New York and in 
Switzerland? : | 


Yes. | 


"7 If in New York, will you please give the 


approximate dates and name those who were present on each 
| 
i 

occasion, if more than one occasion: 
i 


I have met Mr. Sehmitz in New York during 


the time from January 2/ to 31, 1959 at several 


occasions in the Hotel Tuscany, 39th Street, as well 
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"shone conversation with the office of Or.) Schaefer who, 


if I an not mistaken, at the time of my phone calls, 


was absent. 


"10 If your answer is in the affirmative, vlease 
: | 


state the approximate time, and the substance of the 


conversation which ensue3 in your presence, 


"My phone calls to Director Siacer and to the 


office of Dr. Schaefer took place on Soe 22 and 23, 
1959. If I am not mistaken, I save to m4 

@ short survey of my contacts with “Ir. 

asked Director Saazer to receive “hen 

Me. Schmitz, who then was in Sx nd, 7 hone on my 
conversations with Director Saaser and cold him to take 


up direct contact with nim or possibly with Dr. Schaefe 


"11 Have you met with “%r. Robert A. Sonattz other 


than in New York and Switzerland? 


“As far as I know, I never met “tr. Sehnitz 
outside New York and Zurich. 9 
| 


"12 Was the same subject matter discussed on each 


"Yes, 


occasion when you met with “Mr, Robert Schmitz? 
| 


"13 What was the subfect matter? 


"The divesting of SJeneral Aniline and Film 


Company. 
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"No, I had explicitly stated that I was 
| 


actins on behalf of Dr, Sturzenegzer only. 


"19 In wnat cavacity iid you represent yourself 
| 


to be in your contacts with “Ir. Robert A. Schmitz? 


"See answer to question Ton) 6. 
"20 Did you ever vromise “ir, 2obert he Schnitz, 
on behalf of Interhandel or anyone else, 2 ree or other 
convensation? 
"No. 
m2 If so, please wive the detail 
and the time and place, and state who else bas present: 


t 


"22 Did you ever iSchnitz tha 


he would receive a fee or other 

Interhandel out of the recovery 

United States tovernment or the U.S. Attorney General, 
or from any other source? 


"No. I even warned “Mr. Schmitz of the fact 


- 


that he was neither acting for Interhandel nor for Dr. 


Sturzenescer and that he was not covered by an arreenent 
of any kind from the Swiss side concerning his Tee. 
| 


"23 Have you or your law firm had correspondence 


with “ir, Robert A. Schmitz, in any way relating, to the 


Nea AN 


tw 


roe 


t 
c 
q 


turszen 


dates of your service as a Director of Societe Internationale, 


etc., sometimes called I. %. Chemie and (hereinafter 


‘Interhandel'), and state whether, during that period, 


you had the right alone to bind Internandel orally or in 
| 


writing. : ; | 
"S In June 1940 I was elected a member of the Board 


| 
of Directors of the Internationale Industrie und Handels— 
beteilicunzen AG., formerly 'I. vba and later called 


"Interhandel', and I resigned ny post in the early 


part of 1958. During this period of tin 


or written form, 
tts Did olaintiff, Yobert A. nnitz ever ask you, 
or to your knowledse, anyone connected wht} Interhandel, 


for a fee from Interhandel for bringing about the so-callea 
| 
Charles E, Wilson trusteeship equal to five vercent of 
| 


the proceeds to defendant of such settlement as the. 


trustee might be able to obtain from the United States 


Governnent? 5° 


"A As far as I remember, the plaintiff Robert A, 


Schmitz has never asked me, nor to my knowledge anyone else 
connected with Interhandel, for a fee from Interhandel 
for procuring the so-called Charles E. Wilson trusteeship 


in the amount of 5% of the proceeds from a settlement 


which the trustee misht receive from th 


ara 
weeks LU 


ser your 


woes: 
—Oras 


stance thereof, 


document, 


" A 
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"9 Did you ever reach an understanding with “ir, 


Robert A. Schmitz about a compensation for him for 
bringing about the so-called Charles Wilson trusteeshin, 


either on behalf of Interhandel, its board of directors 


or management, or on behalf of the shareholders of 


. | 
Interhandel, or on your own or anyone elsets behalf? 
"A No. 


"10 Did you ever correspond with “f Robert A. 


y 
QP. 
se 
Schmitz, or with anyone else, about a compen 


renunerattion for him? 
77 Not to my knowledre, 
"ll If your 2nswer is in the affirna 
please orodu and ic ify from your files he orisinals 


of communications received by you and carbon cooies of 
| 


communications sent by you, in which remuneration or 


compensation is referred to, or request is made therefor, 
or discussion thereabout occurs? (In this connection, 
you are advised that “Ir. Robert A. Sehaitz has turned 
over to the defendant conites of all the documents that 


you sent him with your letter of November 


; 
well as the four lists in which you describe such 


documents.) 


"A My answer does not confirm this, 
"lo Did you ever orally make soa @ any state- 
- | 


ment recognizing or to the effect of reces satzings, as valid 


- 
t 


by agreement of counsel of the witness, Bruno * 


"DIRECT SXAMINATION 
"BY MR. STRICKLER: 
"Q You have deen sworn, haven't you, “Mr. Saacter? 
"A Yes, | 
nd All risht. Wtll you state your ane » oiease, 
and tell us where you live? 
"A runo “fax Saaser, born 13th of soahonbon. 1998 
Luoperswil, Canton of Aarau, Switzerland, 
"Q Where are you employed, “Ir. Saaser? 
"A I am living in Kuznacht, near Zur rich 
"Q Now, “Mr. Saager, where are you enployed? 
I am employed with Union Bank of Switzerland, 
How long have you been employ eh with the Union 
Switzerland? | 
Since 31939. 


Wheat aS: your position with Union Bank now, sir? 


General manarer. 


"Q Directins your attention to the pentod late 


throuch June of 1962, what was your position? 


"A In '59 I was deputy seneral man aS In 


"60 I became reneral manacer. 


_"Q Did you have any other positions with the 


~ 


bank with resnect to its committees or any of its cther 


functions, sir? : . 


"Q Are you uncertain as to whether it is '58 or 
"59? 


"A Wait a minute. “ir. Schmitz stated when it was 


exactly. 


| 
"Q Let me withdraw that question for the 


moment, and let me ask you this question. 
Do you remember when the Union Bank eame into 
active participation inthe affairs | 
"A End of 1957, berinning of 1958. 
"Q And by reference to that Baten aces tha 
you recall when you first met “Ir. er 
Yes, it was 1959, ! 
6 was in October 1959 that you fir 
| 


Mr. Schmitz? 


"A Yes. 


"Q Can you tell us where you met him and the 
Snconacenees of sane meeting? 

"yh Mr. — phoned me and told mo BS wanted to 
introduce Mr. Schmitz with me, that he knows a lot about 


Interhandel, and it could be of some interest to me to 
-_ 5 
know what he can say. 


"Q AS a result of that conversation, you did 
a meeting with Ir. Schmitz? 


"A TI told him to send “Ir. Schmitz to my office. 


"Q Did Mr. Schmitz come to your office? 
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"A Jurisprudence, 
* * * 
| 


"9 During your discussion with “Yr. Schmitz 


| 
at this meeting in October 1959, was the subfect of 


compensation discussed? 
Schmitz ever mention to you that he 
et some nercentane of any recovery 


ber of 1959? 


noany claim 


Did you have discussio 
concerning this meetins? 
"A Of course, he had seen us practically every 


day once for a shortér or longer while, and 
of some interest for him or for me we pleersacd or 
mentioned, 

"Q Did you ever have any atscussipns with Dr. 
Schaefer as to whether or not the subject of compensa-— 
tion for Mr. Schmitz was brought up aurtihe this meeting? 

SMR. O'DONOGHUE: I object to that question.” 


ey 
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"BY MR. STRICKLER: 


you have subsequent meetin 


"THE WITNESS Of course, Mr. Schaitz was 


several times in Zurich, and he vaid me short visits, 
| 


Sometimes even a bit longer; and we had 


cannot remember e 


No. But “ir. Schmitz ws 
me in Zurich, sometimes just to 


was mostly with Dr. Ulrich Wehr 


. STRICKLER: 


| 
"Q To your knowledge, was “Mr, Schnitz then paid 


monthly the amount of two thousand dollars for some 


period of time, sir? 


"A Yes. 


"Q Do vou know for what period of time the two. 


thousand dollar payments were madc? 
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"A Yes, I beileve we had discussions about this 
$112,000 oayment, but not about the arate, just about 
the payment, $112,000. i 
"BY MR. O'DONOGHUE: 
Who had discusstons? 


Wehrili and I. 


"BY MR. STRICKLER: 


. : : | = 
ura) Now, at any time during your association with 


Robert Schmitz, in any meetings that you had with him, 
was the subfect of compensation at the rate of five 


percent for 2a finder's fee ever discussed? 


"A Never, 


"Q  Canyou tell us when : 


claim for a five percent 


"A Yes, exactly when I came back from South 


2 


Africa at the end of January 1962, on my,| desk was a 
cony of a letter from the 17th of January, '62, and this 


was a shock for me. 


"Q Why was it a shock for you? 


"THE WITNESS: Because I didn't inever 
know about a finder's fee which was mentioned 


in this letter... 
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"BY “AR. STRICKLER: 
"Q Were you ever oresent at any time when “Yr. Robert 


A. Senmitz reported that ‘the United States was willing 
to settle the Internandel matter ona basis which wouli 
give Interhandel seventv-five pvercent and the Tovernment 
twenty-five percent provided that the renererive 
oercent was equal to $9 million? 

WINS No. 


"BY CIR. O'DONOGHYE: 


"BY MR. STRICKXLER: 
"Q Did you learn from an: 
| 
that such statements had been made by “Mr. Schmitz? 


"A No. 


"AR, O'DONOWHUE: I object to that question, 


and I move that the answer be stricken. 


Tus COURT: Same ruline. 
MR. WILSON: That completed Po examination 
at that point, did it not, “fr. Strickler? 
MAR. STRICKLER: Yes, sir. ! 


THE COURT: Did you have cross-examination? 


| 
That's the deposition taken here in the courtroo:n? 


"A Yes. 


"Q And what was the effect of cancelling the 


preferred shares? 


"A At this moment, the so-called common shares, 


about one hundred five to one hunired ten’ thousand shares 


outstanding, were owned and controlled of the company, 


Internaniel. 


¥Q You say the outstanding shares were then owned 


by Interhandel? I don't understand that. After the 
cancellation of the preferred shares, who owned the 
in the corporation that controlded the corporation? 
| 
"A Very broad public in Switzerland owned one 
"hundred five to one hundred ten thousand shares. Certain 


shares were in the vortfolio of teneral Aniline & "iim 


Corporation, but they were blocked and vested." 


x * 
““BY YR. O'DONOSHYE: | 

"Q These one hundred five or one nunared ten 
thousand shares, were they widely held by=-- 

"A Very widely, yes. | | 

"Q And did any one person have the control? 


"A No, 


"Q Did Dr, Sturzenerzer still have a substantial 


number of shares? 


Aepos . tion : 
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control of the company he had only an eleven percent 


interest. What benefit was it to him inj cancelling 


the preferred shares? 


* * * 


question to Sturzenegser, because I cannot 


answer. I never discussed this ec 


"BY "IR, O'DONOGHUE: 
"Q Now, what was the date of this cancellation 
of the preferred shares? 
"A Oh, late '57. TI cannot sive miss the exact 
| 
date. : 
"Q Now, after this eancellation, gia anyone own 
a larger percentare of the shares inmedtately upon the 
| ; 
cancellation of the vreferred. shares? Who was the larcest 
Stockholder of the then outstanding shares, the common 
stock or A shares or whatever they were dalled? 
- | 
"A I cannot tell you. 


"Q You cannot tell? 


"A No. 


’ 


you know? 


"Q Would it have been Dr. Sturzenezcer, as far as 
| 


thousand shares, 
vA Yes, and he sold ten thousand, 
it may have been what he had Already sold before. 
"9 Well, now, he may have had as many as two 
thousand shares left, is that what you said? 
"A It may also be, yes. 
"dQ When did Union Bank acquire the controliine 
shares of Interhaniel? 
"A We had never control. 
You never had control? 
"A No. 
"Q What was the larcest number of shares you owned 
| 
for the bank itself? 
| 
What period of time? 


At any time. 


2 WITNESS: I woulda like to know at which 


period, because this is a very difficult question 
to answer you, 

"BY MR. O'DONOGHUE: 
"Q Well, let us start in 1958, 
or Yes, 
"9 During 1958, how many shares of stock did Union 
acquire? 


"A '58, twelve to fifteen hundred. 


"Q Only twelve to fifteen hundred? 
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one ten shares, which were shares Bc we had obliged to--- 


"2 Qualifying shares, I suppose you would ecall 


Yes, 
"dQ Now, what orice was the stock of Interhandel 


bringinz in 1958? 


i 
"THE WITNESS: This answer I can't give you. 


You can look in the records of the stock exchange. 


"BY MR. O'NONOTHUE 


ng You don't have any rough notion o 


of the values in that neriod? 


| 
"A When we bought Sturzenescer shares it wa 


price around 3,600 francs. 
"Q 3,600 francs? 


“A Yes. 
"Q In the veriod of negotiation to have ‘Mr, Charles 


Wilson act as trustee for-Interhaniel, you are familiar 
| 


with some of those dealings? 


"A Yes, 
“"Q > You know that he undertook to become trustee 
\ 
to represent Interhandel in its dealings? 
| 
real control of the stock of 


Interhandel by any particular bank or group of banks at 


Mr. Wilsen to revresent--- 


ee 


"BY MR. O'DONOSHUE: | 


| 
"Q  <--to havefr, Charles Wilson act as trustee for 


"Interhandel, Now, did Dr. Sturzenerre 
have any interest at that time in Inter 
would have justified that concern? 

"A I did not know that there was 


of a trusteeshin with “Mr. Charles Wils 


it, its vossibil 


I understand your question, why you would like to know 


exactly the date for it, 


"Q You don't need to understand why 


"A I cannot give it, because I have to lool: in 


our files, It is just in my memory it must have been 
: | 


some time in snring of '59, 


"Q  %Isee, Here is a letter which has been 


as 
introduced in evidence as Plaintiff's ‘lo. 21 fron Dr. 


+ 


Hugo Frey to “ir, Charles Wilson, dated June 4, 1959, in 
which he says == I won't read the whole thins, but I 
will let you look at the whole thine 


. 
ye 


‘In view of the circumstances 
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the board of Interhandel. 
"Q And you made an appointment f . Schmitz? 
"A So it was. 


"Q But you didn't attend the meeting? 


"A No. | 


"Q Did you see “Mr. Schmitz any more in that visit 
| 


"of Mctober 1959 to Zurich? 
| 


"A I think so, yes, 


"Q And did you see him alone? 
"Ah I think yes. 


"Q And you never met in a conference with nim 
and Dr. Sehraefer, is that correct, at that time? 


WA Not in a cenference, no. 
* 


"Q Well, what did you do, meet casually or 


socially or what? 
"A Casually. 
"BY “IR. STRICKLER: 
"Q hat is the three of you? 
"A Yes, it may have hapynened that we met by 


| 
accident all three in the bank, not in a conference, 


"BY MRa O'NONOGHUE: 
"Q And did you say that he met with Dr. Ulrich 
Wehrli at that time? i 
"A Of course, yes. 


| 
"Q Did he meet with anybody else in the bank at 
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"Q Now in a letter to “ir. Schmitz from you 
dated 1 September 1961, you refer to a letter of 
Ausust 24 from “Mr, Schmitz to vourself, “Do you know 
where that letter is? 


"A No. 


"BY MR, O'DONOGHUE: 
"9 Do you remember a sentleman named Eenfamin A. 
Javits? 


wh Yes, 


Who is he? 


He is the brother of Senator Javits. 


And what is he, in his own right? 

WA He was introduced to me by a ainek of the bank 

shareholder of Interhandel. 

"Q He is a lawyer practicing in New York? 

"A He is a lawyer, yes, so he is. 

"9 Now, what was the purpose of ee intrcduction? 
* * * 

"THE WITNESS: This shareholder had discussed 
the Interhandel matter with Javits and Javits had 
certain ideas how the case could be settled. 

"Q Isn't it a fact that Interhandel asked “fr, 


Javits how they could cet rid of the trusteoshin? 


"A No. He had just his oninton about the case. 


and ask you if you recorni 
"A In this case. 
"Q° Does that refresh your recollection to any 
extent about the Javits episode? : 
"A No, 
"2 It does not? 
No. 
The letter is correct, thouzh, ne to statement 
of facts? 
TA Yes. 
"Q Is that letta: n thefiles of 
the bank? 
WEN “MIR. O'DONOGHUE: 
"Q You speak in that letter of anes him when 


he came to America? 


"A Bes your vardon. 


"a You speak in that letter to Ir.) Javits of 


your intention of seeing him when you came to the United 


States. 
"A Oh, we had quite a long discussion also which 


had absolutely nothins to do with Interhandel. It was 
for strategical material and which was much more 


the obfect of our discussion, 
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bank to deal with the side of negotiatine whatever 


it was with the Justice Department or with lawyers. 
This was the side of Dr, Schaefer, but strateric material 
was @ case which was of interest to me. I am a director 
of Metallgesellschaft of Frankfurt, and this company 
was interested to have certain supplies of base metals 
out of the strategic material in the United States, and 
| 
this was much more our vart of discussion. 
| 
"Q When ‘Yr. Javits says he would! like to see 
your matter settled and that the Denartment of Justice 
shouldn't be in business, don't you think he ts talking 
“apout Interhandel? 


Objection. 


MR. STRICKLM!R: Objection to that, 


which should be vressed here. It is a matter as to what 


Mr, Javits would have meant. 


Tue COURT: I will overrule the objection. 


deposition: 


It could also be because President 


Kennedy, when he was in Sermany was in touch with neople 


of Interhandel, in touch with people of ‘Metalgeselischaft, 


Frankfurt. 


"BY MR. O'DONOGHUE: 


y 
. 5 


me 


¢ 
Cc 
PD 
+ 
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We rest, your Honor. 
"AR, O'DONOGHYE: Your Honor, I would like the 


Court to take judiciai notice of the consent judgment in 


™ 


4630-48 which is Societe Internationale v. Robert 5 
The amount is not in here , dut for the purnose of getting 
in the actual amount in the final Order as to wnat Interhandel 
was gettins--- 

If your Honor please, “tr. O'Donoshue 


is referrinz, I think, to the last nase of the orinted 


booklet. 

“MR. O'DONOGHUE: Yes. 

And my recollection +4 -- and this 

is subfect to check, and I 
wouldn'’S remember a thing lik: ‘s 3C think Judse Pine 
refused to sign a Consent Judzner and we disposed of ast 
dy other methods. I ean almost hear hin say ine now, that 
he wasn't going to take the responsibility cor it. 


THE COURT: I have that recolile too. 


MR. O'DONOGNUE: Could you give us the amount 


that was intended could have been filled in if Judge Pine’ 
| . 


would have been willing to sisn it? | 
MR, WILSOY: Can I ansver it this way? If you 


are interestec an Agreement ¢ what Inte rhandel 


it to vou in round 
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The above-mentioned cause came on for hearing 
of oral argument on Plaintiff's Motion for a New Trial 
or Reconsideration of Findings and Order, peleone the 
Honorable JOSEPH c. MeGARRAGHY, a Judge of the United 
States District Court, Washington, D. Cc. at 1:45 p.m. 
June 25, 1970. 

APPEARANCES: 


(Same as heretofore noted.) 


Call the case. 


Robert A. Schmitz versus Societe 


Internationale. 


THE COURT: Is the’ Plaintiff ready? 
MR. O'DONOGHUE: Ready, your Honor. 
THE COURT: You may proceed.. 

| 


MR. O'DONOGHUE: May it please the Court, we 


are here to present oral argumenton our Motion for a 
new trial or reconsideration of your Honor’s findings and 
Order in this case. 

Basically, your Yonor's opinion is to the effect 
that you found no evidence of an expressed promise, that 
although you did find evidence of services perforned and 
a basis for 2 claim in quaisi-contract or unjust en 


that you found no evidence of the value of those services. 
| 
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THE COURT: I shouldn't interrupt you. 

MR. O'DONOGHUE: No, that's aeaeeese right. 
Don't feel any concern at all about that. | 

Let us call it a "quaisi-contract" that he performefi 
services, for which it was presumed a pronise to compensate 
him may have been made or vresumption of it. 

On the matter of the actual agreement for compensa- 
tion, I won't attempt to reargue that to your Honor, I am 
convinced that there was edeauate evidence that points 


| 
There is language 


in letters written by Dr. Schaefer to “r. Schmitz in 


-August of 1960, which as you will remember, is the summer 

of the first activity of the trusteeshin, that aentions 

had been made to him, both in Zurich and in Pariss and 

therefore, we believe that that is evidence that some promisle 

of compensation was in fact made, which said that certain 

Sums had been set aside for him. And I pointed out in our 

original argument that that could not possibly have any 

relation to the $2,000 a month that was begun in October 

of 1960 relating back only to the first of June of 1960 

because the main services were performed before that time, 
However, I would like to SORURENE therefore, 

on the question of whether or not there is any real need 

to prove the value of services, or the damages in detail, on 


i 
svecifically if there is evidence that there was a basis for 
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at all from the breach. Sometimes the claim is 


rejected as being too remote, This is another mode or 


Saying that it is uncertain whether such damaces resulted 


necessarily and immediately from the breach complained 


I won't read it all. Much that follows there is quite 
| 


pertinent here. And@ it says tha 


"Where, from the nature of the case, damages 


could not be measured with certainty by a fixed rule, 


all the facts and circumstances tending to show the 
probable amount of such damages should be submitted 


to the dury te enable them to forn ‘such reasonable 


and probable estimate as in the exercise ef geod sense 
and sound judgment they shall think oud 
adequate compensation.'" 
And it says that: 
Te ee « @ « We canvsee nono econ in 
placing before the cone all the facts and circumstances 
of the case having any tendency to show damages or 
their probable amoun >» SO as to enable them to make 
the most intelligible and probable estinate which the 


nature of the case will permit." 


In other words, the Supreme Court says that this 


matter as to sveculation applies as to whether or not any 


damages exist, but that speculation within limits is 


made on sheer speculation because it was satis to the 
jury and the jury awarded her damases, but the trial judge 
granted a verdict N.O.V. and that was sustained by the 
Municival Court of Appeals. But the United States Court of 
Apoeals said that"such treatment is improper in.a ease of 
personal services. It said, | 
"It might-be appropriate where it involves the 
sale or exchange of proverty, real or personal. 
It is ‘our view, however, that a measurement merely in 
terms of the value of real or personal property sold or 
exchanged fails of aopiteability in the requisite 
"flexible manner’ shen 4 contract for personal 
services has been induced oy fraud." 
It makes no difference that that was induced by 
fraud here because the Court of Appeals: said the only 
question we are considering is the amount of damages, or 


whether the damazes were soveculative or not. So, whether 
the damages were induced by fraud or whether a breach of 
contract, is of no significance on this score, 

The Court then said that the various items of 


damazes, the various elements that go to make up the 


question, that go to determine the question can de submitted 


to the jury for their best consideration, and it spoke about 


the tyve of instructions that might be given in the case: 


"The jury will be instructed to ascertain the 
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any case where services were performed by anyone in identical 
or even similar circumstances. _ The services performed by 
Mr, Sehmitz were so unusual as not to be readity fitted 
into any category to determine their actual value. But, 
nevertheless, I believe that we 
deal of evidence such as the Supreme Court or cur Court 
of Apneals vould think would de relevant, if net precisely, 
by statement of someone saying, "The value of the services 
is 
f compensation, or such-and-such an hourly rate is 
applicable here." This is not the kind of case tr 
itself to that sort o 
It is the result that is produced whether it is 

er difficult. It is like, in some respects, like a 
real estate broker or some other kind of brok r: He may, 
with great ease, produce a result that is extrenely valuable 
to his client, and if so, he is entitiea to substantial 
compensation for that, just as an attorney e make a 
claim for services, let us say, when he has accomplished 


aresult. It may be after an extended trial and multiple 


appeals, or it may be that he convinces the defendant without 


the necessity of even filing suit that his client should be 


compensated :;.in some substantial Way. 
Well, under those circumstances, it) is the result 
| 


that counts; and a judce or a jury should, taking all those 


ay 


enn 
 2Ol: 


L 


1421 | 
: 
and was maintained at approximately that value 
entire period of the trusteeshin; and it was also 


the amount for which the settlement was finally made, with 


remarkably close per-share value of the stock that the bourse 


assessed it at by obtaining the services of | 


And I say, when he has accomplished a result of that kind, 


tnat the reasonable thing to do is to compensate him in an 


appropriate vortion of that. 


I think it is up to the Court to determine what 


that appropriate proportion is, considering that if either 


kind, one-third would not be considered unreasonable so why 


would 5 percent, which is what there is certain evidence 


that, first if all, Mr. Schmitz said he was promised. 


There was the evidence from Dr. Sturzenegzer when he was 


» didn't he promise something of that kind, or 2 or 
3 vercent? He said, "I don't know. I may have said 2 or 


3 percent" or language of that kind, at least, so that 
there is evidence of that kind showing that values, 

| 
appropriate values can be put on it. 


Additionally, these are sll just, let us say 
| 


lines which interject somewhere and reach that result, which 


should be achieved by the Court, that is to say, the work he 


did for United States comvanies with the idea of selling 


the GAF stock to an American Company. We saw that in one 


1423 | 
And then, the conclusion that nothing more was 
done until the next summer when some slig 
The fact of the matter ts that during that pera 


the incoming administration, and that very 
"The Trustee's Memorandirn" which if your 
l’m sure you would find ogissesis cenvineins 
Suiss posttion. I am convinced 
it was, to the Assistant Attorney 
Senerei, Was largely instrumental in 
ultimate disoosition of the case 
concent, these various activiti 
Mr. Schmitz, ana if they did not in fret U 
it was only by reason of the Swiss? own actic: 
violation of the contract that had been so arefully drayn 
by Mr. Schmitz himself, and entered into by the Swi 


effect that the powers to the trustee were irr vocabie, 


their revocation of those -- attemoted revocation; and I 


Say they were not revoked until rescinded -- that it was 


during that period that those powers were fully in effect 
that this basic agreement was entered into, and that this 
Was @ contract to which Yr, Schmitz was a third-party 
beneficiary, as it were; that it would give the irrevocable 
power to Charles Wilson to settle this matter and to settle 
ail claims arising out of this, including those claims of 


Mr. 
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59 and evidence offered as te thet value. 


not prevared at the mone nt to go ehead 


with such proof, but we have made inauiries which lead us 


to believe that we could Bet excellently au tified, expert 


a 


.< 


witnesses who could with some sheets, because 
they recognize the uniqueness of these services, and that 


categories; that 


the value 
And 1f your Honor is not sa $ i that you ean 


cal Vesm tan ral 4 . R tans ls ort eas 
ceed A Meee am aS : yoIRS OP So jsorvices 


from what is already in evidence -- which, in rr 

should be enough -- then, in justice yo 

you should reopen the case to permit us to offe 

on this point so that you can de vermins the valve 

services under the circumstances. Ane alien therefore, you are 


ot satisfied with what you have oresently available, I ask 
that you act to reopen for that ourpose. Thank you. 
THE COURT: Ir. Wilson. 
MR. WILSON: I don't think I have anything to = 
in addition to that. We are confident as to the first 


Honer cale to rrips 


Mr. O’Donoshue has 
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59 and evidence offered x te that value. 
not prevared at the momen to go ahead 
with such proof, but we have made inquiries which lead us 
to believe that we could Bet excellently quelifiea, expert 


witnesses who could testify with some difficulty, because 


they don't fit into any of the ordinary categories; 
we have been in conta with least two other qualif 
experts in ad 
should be verm 
Knowledge of 
And tf your 
reach 2 CCN Nec nic TUN ee 
from what is already in evidence —- which, 
should be enough -~ then, in just 
you should reopen the case to permit us te offer 


on tnis point so that you can determine the valve 


services under the circumstances. And abt therefore, you are 


not satisfied with what you have presently availiable, I ask 


that you act to reopen for that ourpose, Thank you. 


THE COURT: “ir. Wilson. 
MR. WILSON: I don't think I nave anything to aoe 
in addition to that. We are confident as to the first two 
your Honer cale to rrips with, with the law 


Mr. O'Donoghue has not offered you anything in 


announced it once cerore, 
Do you want to say anything further, 
Mr. O'Donoghue? f | 
MR. O'DONOGHUE: Only this, your Honest that we 


did susgest in our Pronosed Findings various bases and 


amounts that would be avvropriate here, 

vercent of .$340 millicn or 5 ver 75 percent of 
that, or alternatively, 5 percent of $120 million, 
which are based on recovery, or votential recovery, 
vart of the Swiss. 

We have suggested those fizi 
that, if necessary -- I mean, yes. if necess 
nermittes, we wit) sroguce wttnos 
generally to that effect. 

THE COURT: Let me ask you this question: That 
all proceeds on the assumotion that you feel that the ser- 
vices rendered by Mr. Schmitz -— and Somreccine if I an 
wrong -- services rendered by “ir, Schmitz aol canatienes this 
result, the settlement whitch itimately carries 

MR. O'DONOGHUE: I don't think they Rone 


have to do with that, but--- 


THE COURT: Don't you, in every instance, use your 


percentage figure as a percentage of the settlement? 


MR. O'DONOGHUE: Yes. 


THE COURT: --or of some other settlement which 


thout any 


time wi 


. 
v 


has} 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Whether the trial court was in error in finding as a 
fact that defendant did not expressly promise to pay plain- 
tit” for his services when there is direct evidence to the 
contrary and where the overwhelming circumstantial evi- 
dence demonstrates that an agreement for compensation 
had been reached between the parties. 
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2. Whether the trial court was in error in finding as a 
fact that plaintiff was not entitled to the compensation 
promised for devising, implementing and furthering a plan 
for the recovery of defendant’s extremely valuable property, 
which had been seized by the United States government, 
whereby the entire authority and responsibility for settle- 
ment of the controversy and for sale of that property, and 
for the resolution of all claims, were irrevocably committed 
to the discretion of the trustee, including the payment of 
compensation to the plaintiff, when it was the breach of 
the agreement by the defendant which made impossible the 
completion of the trustee’s function. 


3. Whether as a matter of law the trial court properly 
permitted the defendant to deny compensation to the plain- 
tiff, who was a third party beneficiary of an irrevocable 
contract between defendant and the trustee which provided 
for the award of compensation to the plaintiff by the trus- 
tee, when defendant breached the contract and frustrated 
the accomplishment of the purposes of the contract. 


4. Whether the trial court erred in refusing to award 
compensation to the plaintiff for the very extensive ser- 
vices performed by the plaintiff for the defendant at its 
express request and with its full knowledge and encourage- 
ment. 


5. Whether the trier of fact will be permitted to shirk 
his duty to find the value of plaintiffs services per- 
formed at the instance of the defendant on the pretext 
that he was incapable of making the determination without 
the aid of expert testimony, especially where any difficul- 
ties in ascertaining the measure of damages resulted directly 
from defendant’s wrongdoing, where there are numerous 
indicia and measures of such value in the record. 


6. Whether the trial court abused its discretion in refus- 
ing to reopen the judgment to permit the introduction of 
expert evidence proffered by the plaintiff on the value of 
his unique services after the Court deemed itself incapable 
of making such a determination without the aid of such 
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evidence and stated that the lack thereof was the only 
obstacle to awarding damages since plaintiff had performed 
valuable services for defendant at its request. 


An aspect of this case previously was before this Court 
under the title Robert A. Schmitz v. Societe Internationale, 
etc. and Hon. Henry H. Fowler, and designated Appeal No. 
19,995. 


REFERENCES TO RULINGS 


Date of Issuance Nature of Ruling J.A. Page 


May 7, 1970 Memorandum Opinion 
of District Court to 
Serve as Findings of Fact 
and Conclusions of Law 


May 15, 1970 Judgment 


July 1, 1970 Written Order Denying 
Plaintiff's Motion for 
Reconsideration or, 
Alternatively, to Open 
the Judgment 


STATEMENT OF THE CASE 
Nature of the Case 


Appellant Robert A. Schmitz (hereinafter sometimes 
referred to as “plaintiff’’) brought the instant suit against 
Appellee, Societe Internationale Pour Participations Indus- 
trielles et Commerciales, S.A., also known as Internationale 
Industrie und Handelsbeteiligungen, A.G. (hereinafter refer- 
red to as “Interhandel’’) for compensation for services he 
rendered to it in devising and effectuating a plan by which 
an outstanding American was persuaded to intercede on its 
behalf with the leaders of the United States government to 
obtain the return of its stock in General Aniline and Film 
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Corporation (hereinafter referred to as “GAF’’). (J.A. 8) 
The stock had been seized at the outbreak of World War II 
and had remained continuously vested since then with little 
prospect of its return. (J.A. 91, 107, 498, 502, 1030-31, 
1047, 1261-62, 1271-72) As a result of plaintiff's plan 
and efforts, the services of Charles E. Wilson as trustee for 
Interhandel were secured to negotiate for the return of its 
property. He was able to confer with highly placed mem- 
bers of both the Eisenhower and Kennedy administrations 
(J.A. 165, 181-82, 523, 524, 526, 527-28, 731) and to take 
those steps which led to the prompt and extremely satis- 
factory settlement of the long standing dispute. (Def. Ex. 
No. 70) 


There are two bases for plaintiff's claim. The first is 
that defendant promised him 5% of the recovered funds 
solely for obtaining the services of Charles E. Wilson, since 
Interhandel was confident that if Mr. Wilson would under- 
take the task, success was assured. The second basis is one 
of implied contract or unjust enrichment. Whether or not 
plaintiff proved an express promise, there was an implied 
promise to compensate plaintiff for the services he per- 
formed at the request of defendant. Plaintiff conceived 
and implemented the means by which the return of the 
seized property was brought about. This latter basis is 
predicated upon the principle that services performed upon 
request should be paid for. It would be unjust to permit 
the defendant to enrich itself without paying to the plain- 
tiff such portion of the fund which he helped to create 
which would fairly reward him for his contribution. The 
complaint asked that the fund which, at the time of filing, 
was still held in substantial part by the United States gov- 
ernment, be impressed with a lien to formalize the equit- 
able lien which plaintiff possessed in the fund. The fund 
in its entirety has since been turned over to the defendant 
(J.A. 1174-75) but no one contends that this action can 
defeat the equitable processes of this Court. 
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The trial court, sitting without a jury, filed an opinion 
on May 7, 1970, to serve as its findings of facts and con- 
clusions of law, and held for defendant. In this opinion 
the District Court declared that there was no express con- 
tract and that although the plaintiff undoubtedly performed 
substantial services for the defendant, plaintiff had failed to 
establish the monetary value thereof. (J.A. 46, 48, 51) 
Plaintiff filed a motion urging that adequate proof had been 
adduced to justify a substantial money judgment to be 
measured as a proportion of the benefit received by the 
defendant. Alternatively, plaintiff asked that the case be 
reopened to give him an opportunity to introduce expert 
testimony of the value of his services, (J.A. 53) pursuant 
to Rule 59(a) Fed. R. Civ. P. After oral argument, the 
motion was denied. (J.A. 84-85) and this appeal by timely 
notice was filed on July 27, 1970. (J.A. 86) 


Statement of Facts 


GAF, the company which plaintiff helped the defendant 
to recover, was chartered in Delaware in 1938 upon the 
merger of two other companies which Interhandel or 1.G, 
Chemie, as it was then called, had controlled. (J.A. 90, 
117, Pl. Ex. Nos. 105, 131) Its organizing genius and first 
president was Dietrich A. Schmitz, plaintiff’s father, (J.A. 
92, 116, 117) who, for many years prior to that time, had 
been the principal representative of Interhandel and I.G. 
Chemie in the United States. (J. A. 116) GAF became 
preeminent as a manufacturer of photographic film and 
equipment on the one hand. and dyestuff materials on the 
other. (J.A. 91) Dietrich A. Schmitz held the proxies for 
the Swiss and operated GAF for them. (J.A. 92, 117; Pl. 
Ex. No. 131) He enjoyed the fullest confidence of his Swiss 
principal which, at the time of the seizure, owned over 
90% of the outstanding stock of GAF. (J.A. 90) 


Apparently believing that Germans somehow controlled 
Interhandel and thus, in turn, controlled GAF, (Pl. Ex. Nos. 
105, 131) the American government even before Pearl Har- 
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bor began to exert various means of control over the com- 
pany. (J.A. 92) Very shortly after this country became 
involved in World War II, the company was seized as “‘for- 
eign property” and the Alien Property Custodian, his pre- 
decessor and successor, ran: the company for the next 
twenty-three years. (J.A. 91-92; Def. Ex. No. 70) Dietrich 
A. Schmitz resigned as president in March of 1942. All of 
this was without the consent of the Swiss, who never 
revoked their proxies to Dietrich A. Schmitz (Pl. Ex. Nos. 
105, 131) and never outlived the sense of outrage that 
property of citizens of a friendly power was so summarily 
violated. (J.A. 734, 1027, 1206) 


Nothing could be done by the Swiss to recover their 
property during the war, (J.A. 94-96; Pl. Ex. 105) but 
efforts to recover the property were instituted as soon as 
possible after the war by Dietrich A. Schmitz and by John 
J. Wilson, who had been brought into the picture even 
prior to the war. (Tr. 6) When it appeared that nego- 
tiations might not be successful and that the statute 


of limitations would soon run, (J. A. 99-101; Pl. Ex. No. 
105; Def. Ex. No. 70, p. 4) a suit was instituted in District 
Court by Interhandel against the Attorney General on Octo- 
ber 21, 1948. (Civil Action No. 4360-48) It was the lack 
of success of this return suit which made the plan of the 
plaintiff here so necessary. 


The history of the Interhandel suit against the Attor- 
ney General fills many thick volumes. Suffice it to 
say that despite many ups and downs, it made no for- 
ward progress whatever in the next twelve years. Count- 
less motions and counter-motions were made in this Court. 
A special master was appointed. Various aspects of 
the case went to this Court five separate times and to the 
Supreme Court three times.’ It stood dismissed for a per- 


' Societe Internationale v. McGrath, 86 U.S. App. D.C. 157, 180 
F.2d 406 (1950) 

Kaufman vy. Societe Internationale, 88 U.S. App. D.C. 296, 188 
F.2d 1017 (1951), reversed, 343 U.S. 156 (1952) 

Societe Internationale v. Brownell, 96 U.S. App. D.C. 232, 225 
F.2d 532 (1955), cert. denied, 350 U.S. 937 (1956) 
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iod of five years. (J.A. 103-04; Def. Ex. No. 18(a)(b)(c) 
(d) Significantly, it never got beyond the discovery stage. 
(J.A. 107-09; 482-83, 1047) Indeed, as late as 1960 the 
Swiss delivered to the government over 200,000 documents 
which the Department of Justice averred would take at 
least two years to examine before it could decide what it 
would do next. (J.A. 108-09, 482-83: X-283) Department 
of Justice attorneys had built their careers on the case (J. 
A. 745, 746, 1288, 1304; X-178, X-187) and showed little 
interest in relinquishing their livelihood. The attorney for 
Interhandel deserved high marks for perseverance but had 
earned none for success, 


In 1958 the principal Swiss owner of Interhandel, Dr. 
Hans Sturzenegger, apparently despairing of success, relin- 
quished the control of Interhandel to a consortium of the 
three largest Swiss banks. (J.A. 106, 161-62, 523, 1026, 
1027: X-35) In June of the following year, he sold the 
bulk of his remaining stock in Interhandel to Union Bank, 
(J.A. 186-87, 1389-90, 1392: X-37) whose Chief General 
Manager, Dr. Alfred Schaefer, became Interhandel’s chief 
executive officer. (J.A. 161-62, 194-95, 1026, 1380; X-37) 
He was impatient of results but he too had no hope of any 
successful termination of the litigation in the foreseeable 
future. (J.A. 1030, 1032, 1043, 1047) A suit by Switzer- 
land against the United States in the World Court had pro- 
duced no results and had been brought to a standstill by 
the refusal of the United States to recognize the court’s 
jurisdiction. (J.A. 100-101, 105: Pl. Ex. No. 105) Attempts 
at diplomacy and the invocation of the so-called Washing- 
ton Accord, which the Swiss considered was intended to 
resolve just such disputes, were rebuffed by the American 
government. (J.A. 100-101; Pl. Ex. No. 105) Various 
attempts at personal intervention at all levels brought no 


Societe Internationale v. Brownell, 100 U.S. App. D.C. 148, 253 
F.2d 254 (1957), reversed, 357 U.S. 197 (1958) 

Rogers v. Societe Internationale, 107 U.S. App. D.C. 388, 278 
F.2d 268 (1960). 


8 


results and a good deal of harm to the Swiss cause. (J.A. 
1289, 1345; X-551) 


Not only the stockholders of Interhandel, but the Swiss 
government and its citizens, were frustrated and angered. 
It was an attitude that spread to much of the world. (J.A. 
197, 1261-62) There was a conviction abroad, much to the 
damage of the good image of America, that it was unwill- 
ing to face up to the justice of the controversy and was 
fobbing off the Swiss with hypertechnical and even hypo- 
critical defenses. (J.A. 538, 832, 833, 1262, 1263) The 
Swiss believed that if only they could get a fair consider- 
ation of the merits of their case by those Americans in 
ultimate authority, there could be no question but that 
they would prevail. (J.-A. 202, 253-258, 1047-48) 


The plaintiff here came up with a carefully devised plan 
that would get them just such a hearing. No one could 
have been better qualified to appreciate all of the nuances 
of the situation. He had been intimately acquainted with 
GAF and its Swiss owners from his earliest youth. (J.A. 


97, 120, 123, 427, 434, 438, 575-76) He saw his father put 
together this splendid company and he suffered with him 
through its seizure and emasculation. He supported his 
father’s efforts in behalf of, the Swiss when his father was 
harassed and persecuted at every turn by the United States 
government. (J.A. 117, 118-121, 348-49) He had seen his 
father’s assets frozen, had stood by him when he was 
indicted on anti-trust charges and charged with tax evasion. 
This was all part of a futile effort by the government to 
compel his father to betray his trust and admit, contrary 
to the truth, that GAF was German controlled. (J.A. 118- 
19, 120) 


He had gone with his father to Switzerland after the war 
to confer with the Swiss principals on means to secure the 
return of the property. (J.A. 119-20) He renewed his 
friendship with Dr. Sturzenegger, and he maintained his 
ties with the other officials of the company. (J.A. 119- 
123) Because of his close association with the inner circles 
of Interhandel he had from time to time been selected by 
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a number of leading American companies to assist them in 
their efforts to persuade the Swiss to work out methods 

by which, with the blessing of the American government, 
they would be able to obtain Interhandel’s interest in GAF. 
(J.A. 124-27, 130-31, 140-42, 144-51, 152, 419-21, 429- 
33, 452-57, 722-24; X-1 thru X-19) Although none of these 
plans came to fruition, they assured plaintiff of full know- 
ledge of all developments in the GAF situation and afforded 
him a constant access to the Interhandel management, par- 
ticularly Dr. Sturzenegger, on terms of intimacy and con- 
fidence. (J.A. 134, 558-59, 562, 567-70, 584-85) 


His endeavors also brought him the friendship and trust 
of Charles E. Wilson who, as chairman of the board of W. 
R. Grace & Co., had made serious, if utlimately unsuccess- 
ful, efforts to buy GAF from the Swiss. (130, 134, 144, 
722, 723-24) Mr. Wilson, after retirement as president of 
the General Electric Company, and after serving as Chairman 
of the Production Committee of the War Production Board 
during World War II and as Defense Mobilizer during 
the Korean conflict, (J.A. 199-200, 718-19) had brought his 
broad expertise to the Grace Company in 1953 to guide them 
in their plans of diversification. (J.A. 720-22) High on the 
list of the possibilities to which he devoted much effort in the 
period 1953-56 was the acquisition of GAF. (Ibid) He 
entered into an agreement with plaintiff on behalf of Grace 
which, aside from substantial payments, would have most 
handsomely rewarded plaintiff if success had been achieved. 
(J.A. 130, 133-34, 136, 432-33; X-7) 


Late in November, 1958, plaintiff went to Basel on 
behalf of Food Machinery & Chemical Corporation to see 
if something could be worked out in respect to that com- 
pany’s desire to acquire GAF. (J.A. 151-52, 457-58; X-19) 
It was during this trip that the Swiss told him that Inter- 
handel had finally determined that it did not want to sell 
out its interest in GAF to an American firm. (J.A. 158, 
164) and declared that Interhandel now planned to devote 
all of its efforts to effecting the return of the company. 
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(J.A. 158-59) It was at this time and under these circum- 
stances that plaintiff first crystallized and divulged to Dr. 
Sturzenegger a plan that had long been germinating in his 
mind. 

Plaintiff pointed out that all ordinary and some extra- 
ordinary methods of seeking to effect recovery had failed 
because Interhandel had never been able to command the 
interest of those who counted in the highest echelons of 
the American government. Plaintiff proposed that the 
Swiss convey full and irrevocable powers for negotiating 
complete and final settlement to an outstanding American 
of impeccable qualifications who would be above politics 
and yet would have entree to every door of the adminis- 
tration. (J.A. 159) The logical choice if he could be per- 
suaded to undertake it, was Charles E. Wilson. (J.A. 159, 
161-62) He had served two Democratic administrations in 
positions of the most vital importance to the country’s 
safety, but also was a close friend of then Vice President 
Nixon and President Eisenhower. (J.A. 524-26, 527, 719, 
1036) 


Plaintiff's plan was enthusiastically received on behalf of 
Dr. Sturzenegger and Mr. Schmitz was encouraged to use 
every effort to try to enlist Mr. Wilson’s help. (J.A. 161- 
63) Although at this time Dr. Sturzenegger had relinquished 
the management of Interhandel, he still owned the largest 
block of Interhandel stock and so possessed an effective 
voice in the control of Interhandel. (J.A. 155, 161, 1389- 
90) 


Mr. Wilson was naturally reluctant to undertake the bur- 
dens of such a task. He disliked the idea of taking an 
adversary position against his own government and he was 
not then satisfied that the claimants were justified. (J.A. 
527, 533, 726-27, 1017) Also, he made it clear that he 
would not assume any responsibility until he first deter- 
mined that his activity would not be offensive to the Presi- 
dent. (J.A. 164-65, 181-82, 524-25, 526, 527-28, 27 asus 
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X-24) Other considerations that militated against acceptance 
were his heavy involvement in the People to People pro- 
gram, the chairmanship of which he had accepted at Presi- 
dent Eisenhower’s special instance. (J.A. 719-20) At his 
age of 72, and after sixty years of hard work, he felt he 
should be thinking of honorable and deserved retirement 
rather than increased and difficult duties. (J.A. 527, 718- 
19, 726-27, 1017) On the other hand, Mr. Wilson found it 
difficult as always to resist a call to patriotic duty and 
plaintiff emphasized the importance to the United States 
of settling the GAF controversy. (J.A. 727, 1262, 1263) 
Plaintiff explained to Mr. Wilson that his country was act- 
ing unjustly and that all the world shared that view. He 
pointed to the immeasurable harm that this country’s reput- 
ation was suffering as this running sore continued to fester. 
(J.A. 522, 525-26, 527-28) Mr. Wilson was shown, in the 
fullest detail, that the seized company was untainted and 
was indeed Swiss owned. It was urged on Mr. Wilson that 
he, and perhaps he alone, had it within his competence to 
settle this controversy once and for all to the honor and 
benefit of the United States. (J.A. 164-65, 167-72, 185- 
87, 192-93, 522-28, 726-32) 


Plaintiff was authorized by Dr. Sturzenegger to spend 
his full time and effort in carrying on this endeavor to con- 
vince Mr. Wilson that he should lend his assistance to the 
cause of the Swiss. (J.A. 161-63) Because plaintiff knew 
that a great deal of time, effort and expense on his part 
would be required, and because plaintiff in effect was work- 
ing against his own financial interest by helping the Swiss 
obtain the return of their Property without a sale in which 
plaintiff was a broker or participant, plaintiff declared that 
he definitely expected to be compensated for his services. 
Dr. Sturzenegger indicated that a commission of 2% or 3% 
of the recovery might be acceptable to the stockhold- 
ers, (J.A. 388) but no final agreement on compensation 
was reached. (J.A. 388) Dr. Hugo Frey, attorney for Inter- 
handel (J.A. 155, 161, 728) came to the United States on 
three separate occasions during the winter and spring of 
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1959 to lend his knowledge and authority to the efforts 
of Mr. Schmitz in this direction. (J.A. 169-72, 185-87, 
192-93, 1367-68; X-12) During this time, Mr. Wilson was 
interested enough in their proposal to consult with the 
Attorney General and the President to determine whether 
such an undertaking would meet with their approval. (J.A. 
164-65, 181-82, 524-26, 527-28, 727, 731) However, he 
still was unwilling to commit himself except in this very 
preliminary way. (J.A. 514-15, 522, 527-28) 


Efforts along these lines were suspended in June of 1959 
when several events occurred almost simultaneously. At 
this time Dr. Sturzenegger sold the bulk of his stock in 
Interhandel to Union Bank, (X-37) and the management of 
Interhandel entered a transitional stage. (J.A. 531-33) 
Moreover, legislation was pending in the United States 
Congress to require the government to sell GAF. (J.A. 
192-93) When Dr. Frey advised plaintiff to suspend his 
efforts, he also suggested that if the legislation did not 
pass, plaintiff should submit his proposal to Dr. Alfred 
Schaefer. (J.A. 193) 


Accordingly, in October of 1959, Mr. Schmitz went to 
Zurich and met Dr. Schaefer for the first time. (J.A. 193, 
1368) Plaintiff outlined his plan which was received enthu- 
siastically. Dr. Schaefer was thoroughly familiar with 
Charles E. Wilson’s outstanding reputation (J.A. 224, 1036) 
Plaintiff was told that Interhandel would gladly give Mr. 
Wilson plenary and irrevocable powers to negotiate and 
carry out all aspects of settlement if only they could obtain 
his good offices. (J.A. 200-203, 1036-38, 1045-46: X-41- 
49) Dr. Schaefer was positive that if Mr. Wilson could be 
persuaded to act on behalf of Interhandel, its problems 
would be solved and, according to Mr. Schmitz, said that 
Interhandel would pay Mr. Schmitz 5% of any recovery. 
Dr. Schaefer at trial denied that there was any discussion 
of compensating Mr. Schmitz, (J.A. 1177-78) but in a let- 
ter of August 30, 1960, he said that “Already at the 
occasion of our meetings in Zurich and Paris I told you 
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how much we appreciate your assistance and that we 
entirely agree to hold at your disposal certain sums as a 
compensation for the time you spend in this connection.” 
(X-151) 


In the course of the next several days in the executive 
offices of Union Bank, plaintiff drew up a Memorandum 
of the plan that he would work to advance. (X-41) It 
stated that the trustee shall be in a “position to see that 
all equities shall be satisfied”. Dr. Schaefer approved it 
without amendment. (J.A. 204-205, 1037; X-46) But Mr. 
Schmitz was admonished that all negotiations must be kept 
in the strictest confidence and secrecy. (J.A. 197, 203, 
387; X-54) Not even John J. Wilson, trial counsel for Inter- 
handel, should be permitted knowledge of attempts to 
obtain the services of Charles E. Wilson as trustee. (J.A. 
231, 263, 742, 1057, 1269) Plaintiff was told that the posi- 
tion of Interhandel stock on the Bourse would be highly 
sensitive to any permature disclosure and that whatever 
bargaining position the Swiss might otherwise have in con- 
nection with the return would be destroyed if Mr. Wilson 
refused to accept the tender. (J.A. 197, 203, 387, 394 
1196, 1198; X-41, X-54) The speculative nature of Inter- 
handel’s stock became clear when it was admitted at trial 
by Dr. Schaefer that Union Bank was actively trading Inter- 
handel’s shares on its own behalf and on behalf of clients, 
(J.A. 1198, 1216-17, 1393-94) and that when the accep- 
tance by Mr. Wilson of the trusteeship was formally 
announced in June of 1960, the value of Interhandel stock 
on the exchange advanced over 50 million dollars. (J.A. 
1203-04) Mr. Schmitz was authorized and instructed to 
spend all his time and effort to bring about this result. It 
would be tedious to reiterate here work carried on by the 
plaintiff on behalf of the defendant in the winter and spring 
of 1959-60. The record is replete with the correspondence, 
cables, transatlantic telephone calls, visits of Dr. Ulrich Weh- 
tli as representative of Interhandel to Mr. Schmitz in this 
country, (J.A. 229, 617-18, 628-30, 639-41) and the visits of 
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Mr. Schmitz to Zurich, not to mention the constant impor- 
tunities of Mr. Wilson by plaintiff. (J.A. 207-08, 216-17) 


Mr. Wilson finally agreed to meet with Dr. Schaefer and 
other representatives of Interhandel in Paris at the end of 
April, 1960. At that time he indicated tentative acceptance 
of the powers and the trusteeship in accordance with resol- 
utions drawn up by the plaintiff and adopted without 
change by the executive committee of Interhandel’s board 
of directors. (J.A. 219-22, 242-43, 623-24, 1045, 1267; 
X-97) Charles M. Spofford, Esquire, an outstanding New 
York lawyer, who accompanied Mr. Wilson as his counsel, 
found the documents adequate for the proposed purpose. 
(J.A. 1267-68) Dr. Schaefer expressly stated at that time 
that Mr. Wilson was authorized to apply twenty to thirty 
million dollars to the satisfaction of claims. (J.A. 258, 734 
35) At that time Dr. Schaefer praised plaintiff for his 
accomplishments and thanked him for the work he had 
done on behalf of Interhandel. (J.A. 255, 259, 735, 739- 
40, 975, 984, 1267) Moreover, immediately after the Paris 
meeting, Dr. Wehrli even suggested that some additional 
benefits from a tax standpoint, such as stock options, 
could be devised to compensate plaintiff. (J.A. 265, 267- 
68, 665) 


Mr. Wilson made no final commitment to accept the 
powers, but promised to advise Interhandel, through Mr. 
Schmitz, within a few weeks. (J.A. 259, 659, 737, 1054, 
1268; X-119, X-121) Interhandel’s representatives insisted 
that plaintiff continue his efforts on their behalf and kept 
up the constant flow of communications with Mr. Schmitz 
by every possible means. (J.A. 265-66, 270, 673-74, 735; 
X-119) 

On May 23, 1960, Mr. Wilson notified plaintiff that he 
had decided to accept the powers. (J.A. 274-75, 740-41; 
X-121) and plaintiff in turn so advised Dr. Schaefer. (J-A. 
275) Although plaintiff had rendered performance under 
his agreement he was retained in the very thick of the mat- 
ter at the special instance of Dr. Schaefer and his col- 
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leagues. He was consulted about how and when to announce 
the trustee’s acceptance; (J.A. 278-81; X-121 thru 125) he 
was asked to supply background information to the 
trustees and his counsel from his enormous fund of know- 
ledge of the affairs of GAF and its parent; (J.A. 297-98, 
303, 334-36, 347-48, 377, 748-49, 749, 750, 1269, 1272, 
1283, 1333-34) and was urged to report frequently and in 
detail on the progress of the trustee’s efforts. (J.A. 259, 
304-05, 335-36, 735, 1267-68, 1333-34; X-120 thru 151, 
X-165) The plaintiff was fully occupied during all of the 
balance of 1960 and during much of 1961 in performing 
all of these services and many more. (J.A. 748-49) The 
record is full of the correspondence with him, transatlantic 
calls to him, his reception of emissaries of the Swiss and 
his travels to Switzerland to report and receive instructions. 
In general he acted as consultant as well as intermediary 
between the officials of Interhandel on the one hand, and 
the trustee and his counsel on the other. 


Meanwhile, Charles E. Wilson and Charles M. Spofford 
lost no time in supplying the Department of Justice with 
their credentials and instituting negotiations with the Alien 
Property Custodian as well as exploring other avenues of 
influence. (J.A. 289, 295-96, 303, 742-44, 1273-74) Their 
understanding was that the Swiss wanted a complete return 
of their GAF stock and that any compromise might seem 
an admission of taint and would, therefore, be dishonorable. 
(J.A. 733-34, 746-47) The trustee agreed; his mission was 
to reject compromise and obtain total restitution. (J.A. 
321-22, 746-47; X-187) As a result of his endeavors, it was 
not long before the government was talking in terms of a 
50-50 settlement, but this suggestion was rejected out of 
hand by the trustee. (X-128, X-140) 


After the November election in 1960 in which John F. 
Kennedy was elected, the outgoing Republican adminis- 
tration became more amenable to a favorable settlement 
if it could be effected before January 20, 1961. It was 
clear that the Alien Property Office wanted to terminate 
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the GAF controversy before the new administration came 
into power. Mr. Wilson testified that following the elec- 
tion Colonel Townsend, Alien Property Custodian, said the 
government would be willing to accept a proposal that the 
stock of GAF be sold forthwith and the proceeds be divided 
75% to the Swiss and 25% to the United States, provided the 
latter’s share amounted to at least 40 million dollars, to 
cover taxes alleged to be due and the government’s manage- 
ment expenses. (J.A. 321-22, 746-47, 779-80, 783-85, 806, 
807, 812, 817-18) Plaintiff did not recommend this settle- 
ment but he believed that the proposition should be put 
to the Swiss. Early in December, plaintiff, at the trustee’s 
request, telephoned Union Bank to advise that the trustee 
was willing to travel to Zurich to discuss the proposal set 
forth by the Department of Justice. (J.A. 324-25, 710, 
746) Since Dr. Schaefer was not immediately available, Dr. 
Wehrli was sent to New York where the offer was thor- 
oughly canvassed. (J.A. 326, 327-28, 710, 746-47; X-186) 
The determination was then made to suspend negotiations 
and to wait until the new administration was in office 
before proceeding further. (J.A. 327-28, 710-11, 746-47) 
Dr. Wehrli commented that “there was no point in making 
a settlement with Colonel Townsend for the sake of settle- 
ment.” (J.A. 328, 711) 


In preparation for an all out effort with the Kennedy 
administration, the trustee’s counsel, with the assistance of 
the plaintiff, prepared a comprehensive history of the 
case which was, in fact, a most convincing brief for Inter- 
handel’s position and a devastating criticism of the treat- 
ment that had been accorded it by the United States gov- 
ernment. (J.A. 334, 750, 1280-82, 1290; X-309; Pl. Ex. 
No. 105) Before reopening discussions, however, it was 
necessary for the trustee to wait until a new Assistant 
Attorney General was appointed to take charge of the alien 
property matters, of which the GAF controversy was by 
far the most important item. (J.A. 467) Contacts were 
made by the trustee with the new Attorney General and as 
soon as William H. Orrick, Esquire, was appointed Assistant 
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Attorney General handling alien property matters, Mr. 
Spofford got in touch with him to explain the entire situa- 
tion in person and through the medium of the trustee’s 
memorandum. (J.A. 469, 1080, 1287) During the late 
spring and early summer of 1961 these efforts were carried 
on and the procedure for affecting settlement was approach- 
ing fruition. (J.-A. 821, 1291, 1339-40, 1344, 1355) 


The trustee and his counsel hardly had a chance to open 
discussions with the new administration when Dr. Schaefer, 
in disregard of the exclusive authority granted to the trus- 
tee, personally sought to intervene. (J.A. 336, 340-41, 1218, 
1285; X-305) The main effect of his intervention was to 
so anger Mr. Orrick by his calumniation of the United States 
government that Dr. Schaefer was requested to leave Mr. 
Orrick’s office. (J.A. 470, 481) Thereafter, Mr. Spofford 
and Mr. Wilson patiently got the train back on the track and 
by midsummer Mr. Spofford anticipated that a settlement 
acceptable to the Swiss would soon be reached. (J.A. 355, 
1006, 1288-91; X-309, X-313) 


Dr. Schaefer’s personal intervention in May was a precur- 
sor to his later breach of the trusteeship agreement. Aware 
of the brightened prospects for favorable settlement and in 
order to avoid the obligations to the plaintiff, Dr. Schaefer 
used Prince Radziwill to arrange a meeting with Attorney 
General Robert F. Kennedy, (J.A. 1119, 1292, 1295, 1340- 
42, 1357-58) and instructed John J. Wilson to open discus- 
sions with Mr. Orrick without the knowledge of the trustee 
and his attorney. (J.A. 473, 484-85, 499-500) There are 
indications that even before the meeting, Dr. Schaefer sent 
a proposal to the Attorney General for a 50-50 settlement. 
(J.A. 1112, 1119, 1120; X-502) When Dr. Schaefer met 
the Attorney General in late October and discussed the 
offer (J.A. 364, 753-54, 986; X-369) the Attorney General 
jumped at the chance to settle on terms much more favor- 
able than either the Attorney General or Mr. Orrick 
expected. (J.A. 1126; X-370, X-373, X-375) The basic 50- 
50 settlement agreement proposed by Dr. Schaefer was 
accepted in principle at that time and confirmed in an 
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exchange of telegrams in January, 1962. (J.A. 753-54, 
987: X-375) The speed with which this agreement in 
principle was reached was indicative of the solid ground- 
work laid by the trustee and his attorney. While the trust- 
eeship continued in effect until October 1, 1962, (J.A. 756; 
X-317, X-319, X-320) neither the trustee nor his attorney 
were able to function effectively after Dr. Schaefer’s meet- 
ing with the Attorney General. (J.A. 364-65, 753-54, 987) 


Pursuant to the basic agreement between Attorney Gen- 
eral Kennedy and Dr. Schaefer, the details of which were 
worked out by Mr. Orrick and the Swiss in Munich in 
April, 1962, Interhandel’s stock was sold, and in due 
course, after certain adjustments, the net proceeds from 
the sale were divided equally between Interhande! and the 
United States. (J.A. 109-11; X-373, X-375) The gross sales 
price was $325,000,000-$340,000,000. (J.A. 109) Inter- 
handel’s share of the net proceeds was approximately | : 
$145,000,000. (J.A. 111, 1408) These sums do not include 
the value of Interhandel’s blocked dividend shares and cash, 
plus statutory interest, nor do these sums reflect other sub- 
stantial dollar amounts abandoned by Dr. Schaefer. (Def. 
Ex. No. 70) After set-offs, Interhandel actually received 
$121,000,000. (J.A. 111, 1408) The proceeds of the settle- 
ment increased the value of each Interhandel share by about 
$900. (J.A. 1175, 1176) This actually represented almost 
exactly the value per share as that to which the stock 
jumped upon announcement of Mr. Wilson’s acceptance of 
the trusteeship. (J.A. 1203) 


Even after Dr. Schaefer’s second intervention and the 
resultant disruption of the trusteeship, plaintiff continued 
to work for a favorable resolution of the controversy. He 
continued to work with the trustee, (J.A. 763) who felt 
duty bound to remain in the case for the benefit of the 
stockholders and the equitable beneficiaries, (J.A. 373-74, 
377-78) and he completed the preparation of a lengthy affi- 
davit by his father (P1. Ex. No. 131) which he eventually 
turned over to the Swiss and to the Department of Justice. 
(J.A. 370, 375-76, 541-43) It was a powerful testament 
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to the bona fides of the Swiss cause. (J.A. 348, 354-55, 
370-72, 541-42; X-268; Pl. Ex. No. 131) With the know- 
ledge of the trustee, plaintiff travelled to Zurich in March, 
1962, to personally advise the other members of Interhan- 
del’s executive committee about Dr. Schaefer’s breach of the 
trusteeship. (J.A. 371-72, 378; X-471, X-472) 


For all of his services, plaintiff received no compensation 
from Interhandel except a monthly stipend of $2,000 which 
was expressly understood to be for “‘special interim services’’. 
(X-137, X-151, X-165) The first payment was made on 
October 25, 1960. (X-165) This retainer was paid for each 
month from June, 1960 through December, 1961. (J.A. 
384; X-435 thru 465) When plaintiff reminded Dr. Schaefer 
of his promise to pay him 5% of the proceeds of settlement 
for conceiving and implementing the Wilson trusteeship, 
(X-263) Dr. Schaefer denied the existence of any such 
promise. 


SUMMARY OF ARGUMENT 


The evidence, both direct and circumstantial, establishes 
that Interhandel promised to pay plaintiff 5% out of 
the fund ultimately recovered if plaintiff could obtain the 
services of Charles E. Wilson to act as its trustee to negotiate 
for its return. The direct evidence is the testimony of 
plaintiff and the statement of the head of Interhandel, Dr. 
Alfred Schaefer, that promises had been made in Zurich to 
compensate plaintiff. The circumstantial evidence is: (1) 
the utter improbability that defendant would have asked 
the plaintiff, and that the plaintiff would have agreed, to 
devote all his time, effort and expense to the project with- 
out an agreement for compensation when he had always _ 
obtained agreements for handsome compensation in the 
past for negotiations for the disposition of GAF, especially 
when Dr. Schaefer and plaintiff were strangers to each 
other; (2) the high value that Dr. Schaefer put upon the 
acceptance of Mr. Wilson, which Dr. Schaefer considered 
tantamount to success, and which was in itself most valu- 
able as demonstrated by a jump in value of Interhandel 
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stock on the Zurich Bourse of some 55 million dollars upon 

the announcement of Mr. Wilson’s acceptance of the trust- 
eeship; (3) the reasonableness of such a contingent fee; 

and (4) the secrecy of all the negotiations, pointing to the 
probability of an oral and secret agreement. 


Accordingly, the trial court’s finding of no express agree- 
ment is contrary to the vast weight of the evidence. 


The plaintiff conceived of, and perfected, the trusteeship 
and brought about the conditions which made possible carry- 
ing it out. The result was the recovery of defendant’s very 
valuable property. Plaintiff's services were performed at 
defendant’s request and he should be compensated. Although 
the trial court found that the services were performed by 
plaintiff at defendant’s request, it did not find that this 
plan and these efforts contributed to a result very satisfac- 
tory to the defendant. To deny the relationship between 
plaintiff's effort and the result is to disregard the confusion 
and despair which existed when plaintiff went to work and 
the prompt results which followed so quickly on the imple- 
mentation of his plan. The results occurred during the exis- 
tence of the trusteeship which he brought about and must 
be attributed to it. The breach of the contract by Dr. 
Schaefer did not contribute to the favorable result and can- 
not be permitted to deprive plaintiff of the fruits of his 
efforts. 


The plaintiff should, therefore, be awarded either the 
express amount promised or the reasonable value of his 
services, which should be measured by the results achieved 
and thus be a fair proportion of the fund. Whether the 
agreed amount or the fair measure of his services, 5% of the 
fund that defendant recovered or could have recovered if 
the trusteeship had run its course, would be reasonable. The 
trial court erred in disregarding the proof of the value of 
plaintiff's services which were fully established by much 
competent evidence. 


If the trial court, nevertheless, wanted expert testimony 
as to the value of plaintiff’s services, then the interests of 
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justice dictated that the case be held open to enable plain- 
tiff to present such testimony which he offered to do. 


ARGUMENT 
I 


PLAINTIFF IS ENTITLED TO COMPENSATION BY INTER- 
HANDEL UPON TWO CONCURRENT BASES - THAT A 
PROMISE OF COMPENSATION WAS MADE TO HIM AND 
THAT HE RENDERED VALUABLE SERVICES TO INTER- 
HANDEL AT ITS REQUEST IN HELPING TO CREATE A 
FUND FOR ITS BENEFIT FROM WHICH HE SHOULD BE 
PAID. 


A. The District Court’s Finding That No Express 
Promise of Compensation Was Made to Plaintiff 
is Without Substantial Support in the Record 
and Should be Set Aside. 


The District Court’s finding that no express promise of 
compensation was made to plaintiff by Dr. Schaefer has no 


substantial basis in the trial record. To be sure, Dr. Schaefer 
did deny ever making a promise to compensate plaintiff in a 
particular manner and in a specific amount (J.A. 1177-78) but 
the record contains little, if any, other support for this find- 
ing. On the contrary, there was ample direct and circumstan- 
tial evidence presented by plaintiff to prove such a promise. 


While Rule 52(a) of the Federal Rules of Civil Procedure 
requires the appellant to carry a rather heavy burden in seek- 
ing to overtum a trial court’s findings of fact, the standard 
is not insurmountable. The Rule provides, in part, that 
“Findings of Fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity 
of the trial court to judge of the credibility of the wit- 
nesses . . . .” This has been interpreted to mean that the 
reviewing court must determine whether the choice made 
by the trier of facts “was a permissible choice under the 
evidence”. Socash v, Addison Crane Company, 120 U.S. 
App. D.C. 308, 309, 346 F.2d 420, 421 (1965) To the 
same effect is a recent Opinion of the Fifth Circuit, only 
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there the Court stated the requirement in terms of what 
must be established by the appellant in order to prevail on 
appeal. The Fifth Circuit declared that findings should not 
be disturbed on appeal unless “on review of the entire evi- 
dence” the reviewing court is “‘left with the definite and 
firm conviction that a mistake has been made”. B’s Co. v. 
B.P. Barber & Assoc. Inc., 391 F.2d 130, 131 (5th Cir. 
1968). Plaintiff submits that a review of the entire rec- 
ord in this case will leave this Court with just such a con- 
viction. 


B. There is Ample Evidence in the Record that Defend- 
ant Expressly Promised to Pay Five Per Cent of the 
Proceeds of Settlement to Plaintiff. 


1. The Direct Testimony of the Plaintiff 


Plainitff testified that when he met with Dr. Schaefer on 
October 26, 1959 and outlined his plan for recovering Inter- 
handel’s property, he was met with an enthusiastic response 
and urged to take all possible steps to obtain the consent 
of Charles E. Wilson to act as trustee. Naturally the sub- 
ject of compensation for plaintiff was brought up and Dr. 
Schaefer was informed of plaintiff's earlier discussions with 
Dr. Sturzenegger about payment. A figure of 5% of the 
recovery for obtaining the services of Mr. Wilson was dis- 
cussed and a promise was made to the plaintiff that if he 
could persuade Mr. Wilson to accept the proffered trustee- 
ship, such payment would be made to plaintiff out of the 
proceeds of settlement. The promise thus made by Dr. 
Schaefer was for a unilateral contract which became binding 
when the requested performance was rendered. 1 Williston, 
Contracts § 13 (Third Ed. 1957) 5 
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2. The Probability of Such Discussions with Dr. Schaefer 
and the Reasonableness of the Amount are Corrobor- 
ated by Plaintiff's Past Relationship with the GAF 
Matter 


In the years following World War II, plaintiff was retained 
by various American companies to assist them in separate 
efforts to work out an agreement with Interhandel to pur- 
chase its interest in GAF following divesting of its stock. In 
the late 1940’s he served as the “special representative” of 
Remington Rand Corporation to advise, negotiate and help 
bring about the recovery and sale of this property. (J.A. 
122) Subsequently, in 1952 he was employed by Shields 
& Co., investment brokers, who promised him the sum of 
$900,000 as a fee for finding and negotiating successfully 
the purchase of GAF on behalf of Shields or its nominees, 
with additional ancillary compensation. (J.A. 126; 421-23; 
X 3,5) This fee, approximating 3% was predicated upon 
a purchase price of $34,000,000. (JA. 423; X 2) From 
1953 through 1956 he was retained as a consultant by 
W. R. Grace & Co. by whom he was paid $75,000 per 
annum (J.A. 723-24; X 7) and was given a stock option- 
incentive agreement whereby he would receive $175,000 
cash plus an option to buy 10% of the stock of GAF if he 
were successful in arranging a sale of Interhandel’s interest 
to Grace. (J.A. 136, 434; X 8) Finally, in 1958, he received 
$5,000 from Food Machinery and Chemical Corporation for 
preparing and submitting a report on the feasibility of 
continuing its efforts to acquire GAF. (J.A. 151-52, 157, 
458; X 19) 


In the meantime, General Dynamics Corporation had of- 
fered plaintiff $300,000 plus an option to buy a large block 
of stock at 50% of cost (X 13) and National Lead Company 
offered plaintiff $30,000 cash, plus a monthly stipend and a 
stock option to acquire a large block of stock at cost. (X 16) 
Plaintiff rejected both of these offers because he did not have 
the requisite assurance from management that is recommen- 
dations would be followed. (J.A. 147, 150) 
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From the foregoing, it is evident that plaintiff always 
insisted upon having an agreement for his own substantial 
compensation before undertaking an effort to assist a com- 
pany contemplating the purchase of GAF. Because of the 
time, effort and high stakes involved, it was perfectly rea- 
sonable that the measure of his compensation should be 
agreed in advance. 


When he was first advised by Dr. Sturzenegger in 1958 
that Interhandel had changed its policy and would there- 
after work for the direct recovery of its property and at 
the time he outlined his plan for a trusteeship, his own 
compensation was an important consideration. Not only 
did plaintiff have a large family (J.A. 160, 1184) but he 
also realized that by working for the Swiss in their renewed 
effort to secure the return of GAF, he was working against 
his own pecuniary interest. To the extent that he was suc- 
cussful and the property was returned, there would be no 
more efforts to ‘““Americanize’”” GAF whereby the Swiss 
would sell their interest to an American purchaser in the 


belief that the United States government would then be 
more amenable to a termination of the seizure. This would 
also serve to render worthless his expertise in connection 
with the GAF matter. Significantly, Dr. Sturzenegger did 
not deny that the matter of compensation was discussed at 
this time. (J.A. 1374) 


It is, therefore, difficult to believe Dr. Schaefer’s testi- 
mony that plaintiff told him that he was not interested in 
compensation for his services on behalf of the Swiss. (J.A. 
1177-78, 1184) It would be ironic if plaintiff insisted upon 
receiving compensation from his old friend Dr. Sturzenegger 
and yet did not ask the same from Dr. Schaefer whom he 
had never before met. Indeed, in order to protect himself 
it would seem that Dr. Schaefer, a lawyer by training (J.A. 
1040) and an experienced and successful businessman and 
banker, would have insisted upon a definite agreement for 
compensation. Nowhere in plaintiff's past history is there 
any suggestion that plaintiff would perform such services 
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for mere love of the Swiss or for the honor of his father. 
Dr. Schaefer’s statements to this effect are incredible as is 
his claim that he did not know of plaintiff prior to their 
meeting on October 26, 1959. (J.A. 1034) Documentary 
evidence was presented at trial to show that Interhandel’s 
executive committee, of which Dr. Schaefer was a member, 
was advised of plaintiffs plan and efforts to secure the Wil- 
son trusteeship (X 35, 37) and if Dr. Schaefer knew of this, 
he no doubt made it his business to ascertain plaintiff’s 
background, including his representation of various large 
American corporations. 


3. The Evidence Demonstrates that Dr. Schaefer Agreed 
that Plaintiff Was to be Paid out of the Recovery by 
the Trustee 


In addition to the statements attributed to Dr. Schaefer 
and previosuly set forth in sub-section 1, supra, the record 
contains statements either made by Dr. Schaefer in writing 
or attributed to him by persons other than the plaintiff. A 


letter written by Dr. Schaefer to the plaintiff under date of 
August 30, 1960, designated Plaintiff’s Exhibit No. 70, made 
reference to defendant’s agreement in both Zurich and Paris 
“to hold at your disposal certain sums as compensation for 
the time you spend in this connection”. (X 151) This can 
only refer to compensation for services of obtaining the 
trusteeship since other correspondence makes clear that no 
promise had been made for any compensation for services 
to the trustee. Compensation for services to the trustee 
was first mentioned in Plaintiff's Exhibit No. 64, a letter 
dated August 1, 1960, which he wrote to the trustee request- 
ing that arrangements be made for the payment of a certain 
sum to him for interim services after June 1, 1960. (X 137) 
The whole context of these letters shows that the reference 
in Plaintiffs Exhibit No. 70 could only have been for the 
services rendered prior to Mr. Wilson’s acceptance of the 
trusteeship. 
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During the Paris meeting on April 30, 1960, Dr. Schaefer 
referred to plaintiff as ‘“‘our man” and advised Mr. Wilson and 
Mr. Spofford, his attorney, that plaintiff represented them. 
(J.A. 664, 735, 1267) Dr. Schaefer complimented the plain- 
tiff and declared that plaintiff would be “well taken care of” 
for ‘the job you have done”’. (J.A. 739-40, 975) 


Plaintiff has at all times emphasized the fact that his com- 
pensation was to be paid out of the proceeds of the settle- 
ment. To plaintiff, this was the best security that he could 
obtain for his own compensation since it was not possible 
for him to obtain an agreement for compensation in writ- 
ing. See sub-section 6 of this Part, infra. Since the settle- 
ment would, of necessity, take place in the United States, 
and since the proposed trustee was well-known to plaintiff 
as a man of integrity and, ,in fact, was a personal friend, 
plaintiff was willing to look to the trustee for his eventual 
payment. (X 381) In all of plaintiff's dealings with 
Dr. Schaefer on the trusteeship matter, plaintiff insis- 
ted that the trustee have broad power to settle all claims— 
including his own—out of the proceeds of settlement. (J.A. 
200-201; X 42) Accordingly, it is significant that from the 
very outset Dr. Schaefer agreed to give the trustee this power. 
The means of payment, i.e., plaintiffs compensation to be 
paid out of the fund, is set forth in plaintiff's October 26, 
1959 memorandum. (X 42) Dr. Schaefer’s acceptance there- 
of is contained in his letter to plaintiff, dated November 4, 
1959, (X 46), see also J.A. 1037) in the trust powers them- 
selves, (X 106) which were personally approved by Dr. 
Schaefer and which closely conform to the October 26, 
1959 memorandum. 


Moreover, the agreement for payment of plaintiff's com- 
pensation, necessarily long deferred, and possibly never to be 
received since it was contingent upon the success of efforts 
to obtain a recovery for the Swiss, points to the reasonable- 
ness of a five per cent (5%) commission. Plaintiff’s willing- 
ness in October, 1959, and April, 1960, to work for such 
a deferred compensation was dictated by the circumstance 
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that Interhandel had no means by which they could pay 
plaintiff the type of compensation which his services meri- 
ted. Interhandel’s interest in GAF, the vested property, was 
by far its largest asset (J.A. 90, 1024) and Interhandel had 
not paid any dividends to its shareholders since GAF was 
vested. 


4, Various Other Circumstances Corroborate Plaintiff's 
Testimony that a Promise of Compensation for Ob- 
taining Charles E. Wilson’s Services was made in 
October, 1959. 


Immediately after the meeting of October 26, 1959, Dr. 
Schaefer’s actions indicated that he had bought the plan 
and services of plaintiff and plaintiff's actions corroborated 
this understanding. The record demonstrated that Dr. 
Schaefer expected plaintiff to spend his full time in his ef- 
forts to obtain Charles E. Wilson’s services. The flood of 
correspondence, the transatlantic phone calls, the cables, 
the visits of Dr. Ulrich Wehrli to New York and the sum- 
mons of plaintiff to Zurich, all show that an agreement had 
been sealed and both parties accepted the consequences of 
it. Surely Dr. Schaefer would not have felt any right to 
make such demands on plaintiff’s time, effort and know- 
ledge unless he had promised handsome compensation. Nor 
would plaintiff have entered so completely and enthusias- 
tically into the effort unless he believed that the success of 
his efforts would be rewarded in accordance with an actual 
agreement. All of plaintiff's efforts from October, 1959 to 
the end of May, 1960, were spent exclusively on this project. 


Neither party ever suggested any other means of paying for 
this work except that to which the plaintiff testified, i.e., that 
he was to receive 5% of the avails of settlement. His expen- 
ses were reimbursed for this period. (J.A. 269; X 114, 119, 
X120) but he received no payment for services on an interim 
basis or otherwise. (J.A. 383; X-114, 263) Interim payments 
were made for the period beginning June 1, 1960 for his ser- 
vices from that date, but even these were not made until 
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October of that year when plaintiff pointed out that some 
means of support was necessary if he was to continue to de- 
vote his full time to assisting the trustee and his counsel, (X 
137, 165) This circumstance strongly supports the credibil- 
ity of plaintiff's testimony and disproves that of Dr. Schae- 
fer. 


5. The Promise of Five Per Cent Commission is Entirely 
Credible. 


The affairs of Interhandel in its attempt to obtain the re- 
turn of GAF were at a low ebb in October of 1959. Dr. 
Schaefer testified that the prospects of success were very 
bad indeed. There seemed no prospect of an end to the 
litigation which at that time had continued for some eleven 
years. Every other avenue that had been attempted, proved 
a blind alley. GAF itself was suffering a decline in its com- 
petitive business position with other companies producing 
similar products. (Pl. Ex. No. 105, pp. 33-34). The company 
was being operated by the government in a more or less 
custodial capacity and was unable to make business decis- 
ions that would have enabled it to compete more adequately. 
(J.A. 742-43, 1032, 1288) Mergers with other companies 
were impossible. (J.A. 1032) Its ability to raise capital was 
restricted and management was not well qualified. (J.A. 
306, 743, 745, 1032) Consequently, the Swiss saw this 
valuable property which once had been a giant in its own 
field deteriorating (J.A. 742-43, 1032; X 304) without any 
prospect of being able to rescue it from its declining posi- 
tion (J.A. 742-43, 1032) 


If some plan could be devised that promised success, 5% 
would have been a very modest proportion of the recovery. 
In the dispairing circumstance in which Interhandel found 
itself it must have seemed to Dr. Schaefer to cost very little 
to promise 5% which would only be payable in the event of 
success and after the return of the property or its counter- 
value. 


No doubt the plan to obtain so distinguished a man as 
Charles E. Wilson to act as Interhandel’s plenipotentiary 
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meant to the Swiss the difference between prompt success 
and lingering failure. Whether on the representation of the 
plaintiff or on his own evaluation of the situation, Dr. 
Schaefer evidently expected that Mr. Wilson could resolve 
the controversy with the United States government quickly 
and successfully. The Swiss seemed to believe that his en- 
tree into the Eisenhower administration would afford them 
an immediate hearing on the merits of their case by those 
in ultimate authority in the United States government and 
that when this was obtained, return of their property would 
be almost automatic. 


Dr. Schaefer’s confidence in this result is demonstrated 
in many ways. On behalf of Interhandel he was willing to 
do anything that Mr. Schmitz suggested to effect the desired 
result. Whatever papers were drawn up by plaintiff were 
adopted and signed without cavil by Interhandel’s board. 
(J.A. 219-21, 622-23, 625-27, 1040-41; X 64, X 70) When 
certain GAF stockholders sought certain action by Interhan- 
del they were squelched in a letter written by the Swiss upon 


plaintiff's demand. (J.A. 239-41, 1045-46; X 95) and signed 
by Dr. Scahefer after revision by the plaintiff. (X 95) In order 
not to disrupt the obtaining of the all-important consent of 
Mr. Wilson to act, plaintiff was asked by the Swiss to draft 
the letter to be sent to Mr. Wilson for Dr. Schaefer’s signature 
(J.A. 244-45, 1045-46; X 95, 112) 


Within weeks after the trustee had entered on his duties 
Dr. Schaefer was demanding to know what results had been 
obtained, (X 146, 163) evidently expecting that success 
would come overnight. Within less than a year he insisted 
on intervening personally despite the change of administra- 
tion which necessarily interrupted the trustee’s activities. 
His expectations of immediate success on this front are in 
sharp contrast to the patience shown during the long drawn 
out litigation. The point is that, as far as promises to the 
plaintiff are concerned, it demonstrated the high value 
placed on the trusteeship and, therefore, the reasonableness 
of the promise of 5% to obtain it. 
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Furthermore, this keen Swiss banker was well aware of 
the impact that the announcement of the trusteeship would 
have on the value of Interhandel’s shares on the Zurich 
Bourse. Of course, the announcement did have a dynamic 
effect, and the value of Interhandel stock jumped by 
over 55 million dollars on the announcement on June 6, 
1960. (J.A. 1201-1206) This had the combined merit of 
increasing the value of the bank’s holdings and those of its 
clients, since they were actively trading in this stock, 
(J.A. 1196-99, 1216, 1393-94) but also relieved the pressure 
from the stockholders which had been making Schaefer’s 
position so difficult. (J.A. 263-64; X 163) The promise of 
5% to plaintiff for this result becomes quite reasonable in 
this context. 


An analogy can be drawn between the plaintiff’s services 
in the present case and the services of a real estate broker 
who arranged for the sale of a valuable property. In cases 
involving real estate brokers the Courts inevitably will en- 
force a contract providing the broker with a fixed commis- 
sion regardless of the amount involved so long as he had 


tendered performance under his contract. Palmer v. Gleason, 
154 Colo. 145, 389 P.2d 90 (1964); Nelson v. Reinhart, 

47 Nev. 246, 219 Pac. 554 (1923); 12 C.J.S. Brokers, 8112 
(1938 ed.) In this context it is appropriate to consider the 
language of the Supreme Court of Wisconsin in a suit by a 
broker for the recovery of his commission: 


“However, a real estate broker’s commission is not 
based upon the amount of services but on the re- 
sult of the services. A broker may spend much 
time and money trying to sell a piece of property 
and fail entirely, while again he may succeed in 
making a sale at the expenditure of very little time 
or money. To hold that Ellis is not entitled to the 
amount of his claim is to disregard the testimony 
as to the value of such services.” In re Kayser’s 
Est., 190 Wis. 189, 208 N.W. 895, 897 (1926) 


Plaintiff and Dr. Schaefer were dealing with each other 
at arm’s length on October 26, 1959, and under the facts 
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of this case there was no possibility of overreaching. As 
plaintiff was an independent contractor in the strictest legal 
sense, see 35 Am. Jur. Master & Servant, § 5, 14 (1941 ed.) 
and each party having something of value to offer the other, 
there could be no basis for any claim of overreaching by 
either party. Consequently, the Court should not be con- 
cerned about the value which the parties mutually placed 
upon plaintiff's services. See 17 Am. Jur. 2d Contracts § 
345 (1964 ed.) 


The Swiss in due course would place a value upon the 
trusteeship which, in turn, of necessity, reflected upon the 
value of plaintiff's services. In the Resolutions of the Exe- 
cutive Committee of Interhandel’s Board of Directors, the 
Swiss delcared their conviction that at the time of the 
Paris meeting the trusteeship represented not only the best, 
but perhaps the only, means by which they could effect a 
prompt and satisfactory settlement of the GAF controversy. 
(X 103) The Resolution emphasized not only Mr. Wilson’s 
unexcelled standing with government officials, but also “his 
exceptionally sound judgment especially in affairs of Finance 
and Industry”. (Id.) For the resolution of the GAF matter 
encompassed more than merely settling a law suit. It 
involved the settlement of a difficult international dispute 
as well as the disposition of a valuable industrial property, 
with a myriad of problems of financing, underwriting and 
sale. This aspect of Mr. Wilson’s total personality was al- 
most as important as his ability to represent the Swiss in 
the highest echelons of the Ameircan government. (X 376) 
Mr. Wilson’s reputation in the business and financial com- 
munity did not excape Dr. Schaefer, nor did his connections 
with the Morgan Guaranty Trust Company. 


Moreover, at the Paris meeting, the Swiss indicated that 
Mr. Wilson was to have a free hand in resolving the matter, 
including the settlement of all calims against their interest 
in GAF. (J.A. 259-60, 1051-52) The Swiss specifically 
declared that they were willing to pay $20,000,000 to $30,- 
000.000 out of the settlement proceeds to satisfy all calims 
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against them (J.A. 258, 734-35) in order to secure the 
return of their investment. Noteworthy is the fact that 
neither Dr. Wehrli nor Dr. Schaefer denied that such a 
statement was made, nor did they indicate the existence of 
any possible claims against GAF—except those of plaintiff 
and his father. 


6. An Oral Agreement was Necessary and Appropriate 


Because of the sensitive nature of the proposed Wilson 
trusteeship, the agreement for the compensation of plain- 
tiff was not reduced to writing. This was at the special 
insistence of Dr. Schaefer who delcared that the secrecy of 
the transaction forbade a written document. (J.A. 203, 387; 
X-41, 46, 54) Indeed, in matters such as this, a written agree- 
ment would have been quite unusual for confidentiality is a 
requisite to success. See, €.g., Hardy-Latham y, Wellons, 415 
F.2d 674 (4th Cir. 1968); Baldwin v. Grymes, 232 Md. 470, 
194 A.2d 285, 287 (1963); T.A. Wise, “Lazard: In Trinity 
There Is Strength”, Fortune, p. 101 (August, 1968) 


Dr. Schaefer impressed upon plaintiff the hypersensitive 
nature of these proceedings. News of the effort to estab- 
lish the trusteeship would activate the stock market and 
possibly touch off wild speculation. (J.A. 1024, 1140-41) 
Rejection of the proposed trusteeship, of course, would 
drive down the price of Interhandel shares, thus causing 
even greater stockholder dissatisfaction with management. 
(J.A. 197, 203, 263; X-41) Moreover, rejection of the 
proffered trusteeship by Mr. Wilson would make it difficult 
for the Swiss to secure the services of any other distin- 
guished American to aid their cause and certainly would 
further cripple whatever bargaining position they then had 
in connection with possible settlement of the controversy. 
Indicative of the extreme importance of the matter was 
the requirement that the participants at the Paris meeting 
discuss the matter with no one, not even Interhandel’s trial 
counsel, John J. Wilson. (J.A. 263, 742, 1057, 1269; X- 
117, 122, 125) 
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Nor could there by any mention of plaintiff or of his claim 
in any of the trusteeship documents. The inclusion of 
plaintiff's name in any document that might have to be dis- 
closed to the United States government or to stockholders 
might well have a prejudicial effect in view of the connection 
of Hermann A. Schmitz and Dietrich A. Schmitz to the 
GAF controversy. The former was the financial head of I. 
G. Farben, who had been accused after World War II of 
war crimes, although later found not guilty at Nuremberg, 
(J.A. 198, 438) and the latter was alleged by the govern- 
ment to be Farben’s agent in the United States. The wis- 
dom of maintaining strict secrecy was pointed up several 
years later when Drew Pearson made sensational charges 
against plaintiff when he sought to intervene in Civil Action 
No. 4360-48. (J.A. 76) In recognition of this fact, 
the trustee, shortly.after his acceptance of the trust powers, 
instructed plaintiff not to visit Washington or to communi- 
cate with any officials of the United States government 
about the GAF matter. (J.A. 290-91; X 433) 


Moreover, Swiss bankers, such as Dr. Schaefer, are notor- 
ious for the secrecy of their transactions. There was no 
reason to make this an exception. Plaintiff had been brought 
up in an atmosphere of trusting the Swiss owners of Inter- 
handel. They had trusted his father completely and his 
father and he had reciprocated that trust with Dr. Sturzen- 
egger. No reason suggested itself to plaintiff why this trust 
should not continue despite the new management of Inter- 
handel. Plaintiff realized that it would be inappropmiate to 
state arrangements for his compensation in the trust powers 
to Mr. Wilson since they must be given to the Department 
of Justice, but these powers (X 107-109) spoke of the 
authorization of the trustee to settle all claims, by which 
plaintiff clearly meant his own. (J.A. 202-203, 386) Upon 
the execution of the trust powers the authority to compen- 
sate him passed to the trustee whom he trusted implicitly, 
knowing full well that his claim would be met by Charles 
E. Wilson before any distribution of the balance was made 
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(J.A. 79, 392, 1017) Therefore, the secrecy does not in ef- 
fect suggest lack of agreement, but rather tends to corrob- 
orate the existence of one. 


C. The Trial Court Found that Plaintiff Performed 
Valuable Services at the Request 
of the Defendant 

The trial court has found that plaintiff performed serv- 
ices for the defendant at its request, both before and after 
the acceptance by Charles E. Wilson of the trusteeship. 
Thus, whether or not plaintiff proved an express promise 
by defendant to pay an agreed amount, there was certainly 
an implied agreement and obligation to compensate plaintiff 
for his services. There can, of course, be no question but 
that the defendant asked plaintiff as early as the conference 
with Dr. Sturzenegger in December of 1958 to devote his 
time to a trusteeship project. These requests for services 
were reaffirmed by Dr. Schaefer on his first meeting with 
the plaintiff on October 26, 1959, and thereafter the record 
shows a constant and continuing urging of the plaintiff to 
work on defendant’s behalf. No compensation whatever ex- 
cept for the reimbursement of expenses was made for the 
period up to June 1, 1960, and the only compensation after 
that time was a minimal amount on an interim basis. One is 
obliged to pay for any services rendered at his request and 
the assumption is that they are valuable, so that whether or 
not there was an express promise to pay plaintiff, there 
was certainly an implied one. Of course, any services per- 
formed at the request of an individual should be compensa- 
ted for but the services here were of a high order and had 
an extremely valuable result. 


It is not too much to say that the concept devised by 
the plaintiff and his implementation of that plan made pos- 
sible the rapid solution of an apparently insoluble dilemma. 
Plaintiff provided the key that unlocked the heavily barred 
door which, for many years, stood in the way of a solution 
to the GAF controversy. 


The trial court was not convinced that either plaintiff or 
the trustee and his counsel contributed to the settlement of 
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the controversy between Interhandel and the United States 
government. However, this finding flies in the face of the 
evidence. It is easy to look back after a result has been 
achieved and conclude that it was easy, automatic or pre- 
destined. Actually, the situation appeared quite different 
at the time that plaintiff proposed the trusteeship plan that 
was adopted so enthusiastically and exploited so successfully. 
Dr. Schaefer testified to the gloom of the situation in the 
fall of 1959. 


“(Mr. O’Donoghue) 

Q. What about the status of the lawsuit at that 

time [1958-59]? 

(Dr. Schaefer) 
A. The lawsuit went on since about ten years. 
The decision for the Swiss was that we had to 
give—had to prove that this was not German 
tainted. 


Q. What was the progress of the lawsuit? Was it 
anywhere near termination? 


A. Not at all. We had the impressions that it 
would probably go on for years. 


Q. That is what you were told by your counsel 
here in Washington? 
A. By our counsel and by our own inquiries and 
especially by the situation we found regarding 
the lawsuit and the procedure.” 
* * * * * 


“Q. What was the situation as you found it as far 
as General Aniline and Film was concerned about 
the health and activity of that company? 
A. We began to be worried because we saw that 
it wasn’t really prosperous, that it was for years 
in the hands of Government and that it wasn’t 
following the same pattern as other successful 
American companies. 
Q. That it was forbidden to merge with other com- 
panies? 
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A. It was forbidden to merge and we had no dir- 
ect influence at all over General Aniline. 
Q. And I suppose it could not have, well, issued 
stock or bonds or anything of that kind? 
A. No. 
Q. And you regarded that as hampering its com- 
petitive situation? 
A. Yes. 
Q. Especially in regard to other dye and photogra- 
phic companies, Kodak, for example? 
A. Yes. 
Q. So, the prospect was, when you took over that, 
this whole matter would continue for years and 
years and years and there was no prospect of a 
prompt settlement, was there? 
A. That is true. We tried repeatedly and all our 
trying was not successful.” 
(J.A. 1030-32) 


The discovery process was no way near over. If the 
case continued to follow its usual pattern Tulings on 


threshold matters would be appealed to this court and even 
to the Supreme Court. A trial on the merits might never 
be reached or if it were, it would be years in the future. 
The United States was confident that it would win a trial 
on the merits (J.A. 498, 502) but whichever side was 
successful, there could be no doubt that an appeal would 
be taken. The chances of ultimate success for Interhandel 
even in the very remote future, were obscure at best. 


It is, therefore, inconceivable that there was no relation- 
ship between plaintiff’s conceiving of the trusteeship, suggest- 
ing the best qualified American imaginable for the position, 
obtaining his acceptance thereof, and aiding the trustee and 
his counsel in their vigorous prosecution of the Swiss cause 
in the high echelons of government, on the one hand, and the 
prompt settlement of the case, on the other hand. It must 
be apparent that the ultimate solution could not have been 
achieved without the trusteeship. In October, 1959, Dr. 
Schaefer had no entree to the councils of the great in this 
country nor was there any interest in the Department of 
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Justice or elsewhere to do anything about the return suit 
except what had been done for the last twelve years—to bat- 
tle the Swiss at every turn, (J.A. 107-108, 1030) whether in 
the law suit prosecuted in this jurisdiciton, the World Court 
or elsewhere. The implementation of plaintiff’s design resul- 
ted in a prompt and complete about-face in the attitude of 
the United States government and a willingness to work out 
a mutually acceptable settlement. Neither the Swiss nor 
the trial counsel ever were able to establish such rapport 
with the United States government. Mr. Charles Wilson, 
with his vast experience in getting things done in govern- 
ment, knew where to put in the appropriate word and how 
to get a comprehending ear. 


The trustee’s counsel was, and is, one of the most able 
lawyers in the United States, (J.A. 1260-61) with years of 
experience and competence in the most difficult aspects of 
corporate finances and organization. It was at once appar- 
ent to him that one reason why Interhandel had never re- 
ceived sympathetic consideration was that there was no com- 
prehensive statement of its case. (J.A. 750-51, 1280) He 
appreciated that a factual brief would be the most power- 
ful argument for his client’s position. He undertook, with 
the aid of the plaintiff, to state the case, in a simple straight- 
forward and complete manner, that would persuade any fair- 
minded government official that Interhandel was right and 
the United States government was wrong. This so-called 
Trustee’s Memorandum (Pl. Ex. No. 105) was delivered to 
the Department of Justice in late April, 1961, and its impact 
was one of the most important factors paving the way for 
settlement. (X 217, 309) No settlement with the Ken- 
nedy Administration would have been possible without this 
thorough and careful groundwork laid by the trustee and his 
counsel. 


Without the proper groundwork no settlement was possi- 
ble: with it any settlement was easy. Dr. Schaefer could not 
have walked into the Department of Justice in the Fall of 
1959 and effected a settlement of the controversy as he 
did in late October, 1961. The difference between those 
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two dates was not a mere lapse of time, but the putting in- 
to effect of the brilliant concept that plaintiff had evolved 
single handedly. The trustee and his counsel skillfully 
moulded the thinking of the Justice Department officials. 
Dr. Schaefer capitalized upon their endeavors and carried 
off a settlement, albeit a less favorable one than they could 
have obtained. 


It is contrary to fact and justice to conclude, as the trial 
court did, that “the record is devoid of any evidence from 
which a determination can be made of the part which their 
efforts contributed to the ultimate result which was accom- 
plished.” (J.A. 39) 


Il 
PLAINTIFF IS ENTITLED TO A SUBSTANTIAL RECOVERY 
BY REASON OF EITHER THE MEASURE CONTAINED IN 
THE EXPRESS PROMISE OF COMPENSATION OR THE 
BENEFIT CONFERRED UPON INTERHANDEL BY HIS SER- 
VICES. 


A. The Measure of Damages Under the Express Con- 
tract is Five Per Cent of Defendant’s Recovery 


The facts and circumstances set forth in Section B of Part 
I, supra, demonstrate that, contrary to the finding of the 
trial court, there was an express promise by Interhandel to 
plaintiff to pay him five per cent (5%) of the amount that 
it recovered for his services in conceiving and establishing 
the trusteeship. The only question then is what figure this 
percentage should be applied to. The net amount actually 
received by the defendant was approximately $120,000.000 
(J.-A. 111, 1408) but this was after subtracting approx- 
imately $25,000,000 from the defendant’s share of the net 
proceeds of the sale of the GAF stock. This amount Tepre- 
sented the payment of taxes and various other obligations 
to the government, which were in the nature of charges 
against defendant’s interest. These sums should not be sub- 
tracted in computing the plaintiff’s share any more than 
the expenses of litigation are subtracted from a judgment 
before computing an attorney’s contingent fee. Therefore, 
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the 5% commission should be based at least on $145,000,- 
000. However, even this would be unfair and inadequate 
because the record makes clear that but for the unlawful 
intermeddling of Dr. Schaefer in the negotiations with the 
government, the trustee could have obtained a settlement 
whereby at least 75% of the proceeds would have gone to 
the Swiss. (J.A. 321-22, 746-47) In those circumstances In- 
terhandel could have recovered 75% of $340,000,000, or 
$255,000,000. Therefore, compensation of plaintiff should 
have been either $6,050,000, $8,500,000 or $12,750,000, 
depending on which amount the court believes the compen- 
sation should be based. 


B. The Measure of Damages Under Implied Contract is 
the Value of His Services Considered in Relation to 
the Result Obtained. 


1. Plaintiff is entitled to have his compensation mea- 
sured in proportion to the results achieved 


If this court should hold that plaintiff failed to prove an 
express contract, plaintiff nonetheless is entitled to be com- 
pensated on the basis of the implied contract which the trial 
court found to exist (J.A. 48) even though denying a 
recovery. The trial court based its decision upon a deter- 
mination that while plaintiff’s services were performed at 
defendant’s request, there was no proof of the value of such 
services. This finding constitutes an abandonment by the 
trial court of its duty to do justice between the parties. 


It is obvious, and the court so found, that the services 
performed by plaintiff were of a unique character and ren- 
dered in connection with a unique and unprecedented situa- 
tion. But if there are no precise precedents for determining 
the value of plaintiff’s services, there are many bases which 
the court could, and should, have seized in order to do 
justice between the parties. Plaintiff is not disentitled to 
receive reasonable compensation even if the trial court’s 
finding that there was no express agreement is accepted and 
even if no expert testimony was presented to establish a 
usual and customary commission for plaintiff's unique ser- 
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vices. See Hill v. Capps, 248 Miss. 601, 160 So.2d 186 
(1964) and Bangle v. Holland Realty Inv. Co., 80 Nev. 331, 
393 P.2d 138 (1964); 12 Am. Jur.2d, Brokers, § 161 (1964) 
The present situation of the plaintiff is somewhat like that 
of a lawyer, a broker or a finder, the value of whose ser- 
vices are not measurable simply by the time spent but rather 
by the results achieved. The efforts of the plaintiff led to 
the prompt receipt by the defendant of a very large sum of 
money, the recovery of which was at best doubtful, and the 
time of recovery of which would, in any event, have been 
long delayed. The plaintiff in effect helped to create the 


fund and a fair porportion of the fund itself should be the 
measure of the compensation. 


2. Plaintiff is Entitled to Have his Compensation Measured 
by a Standard Which Reflects the Unjust Enrichment 
of the Defendant 


If the defendant is allowed to retain the entire fund that 
it received so largely as a result of plaintiff’s efforts, it would 
constitute unjust enrichment of the corporation. In eval- 
uating plaintiffs claim for compensation the Court should 
consider the following language from Professor Corbin’s 
treatise on contracts: 


“The availability of the remedy of restitution is 
not restricted to cases in which the defendant has 
been guilty of a breach of contract . . . Unjust enrich- 
ment, therefore, may be a sufficient reason for grant- 
ing the quasi-contractual remedy of restitution, even 
though the granting of that remedy is not restricted 
to cases of unjust enrichment. If this is true in cases 
where the defendant has committed no wrongful act, 
it shall be true, a fortiori, if the defendant has been 
guilty of a breach of contract or other wrong.” 


5 Corbin, Contracts, 31107 (1964 ed.) 


That the unjust enrichment theory applies in the District 
of Columbia is made clear in Rosenkoff v. Finkelstein, 90 
U.S. App. D.C. 263, 195 F.2d 203 (1952) and in Roebling 
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v. Dillon, 109 U.S. App. D.C. 402, 288 F.2d 386, cert. den- 
ied, 366 U.S. 918 (1961). 


On a claim of unjust enrichment the claimant must, of 
course, not only show that the other party has received a 
benefit but also that it has been at the expense of the claim- 
ant. Lawrence Warehouse Co. v. Twohig, 224 F.2d 493 
(8th Cir. 1955); Herrman v. Gleason, 126 F.2d 936 (6th 
Cir. 1942) The evidence presented in this case meets both 
of the criteria for a recovery on a theory of unjust enrich- 
ment. The benefit to the defendant need not be purely 
and simply a monetary benefit but it more properly can be 
described as an “advantage”. The Supreme Court of Penn- 
sylvania pointed this out in Meehan v. Cheltenham Town- 
ship, 410 Pa. 446, 189 A.2d 593 (1963) wherein it was 
stated that the standard by which to measure a recovery 
under the doctrine of unjust enrichment was not solely 
plaintiff's expenditure of time, effort or materials. Rather, 
the court held, a recovery should take into account, in addi- 
tion to these stated factors, the benefit which defendant 
received as a result of the claimant’s services. To the same 
effect is Lawrence Warehouse Co. v. Twohig, supra, 224 
F.2d at 498, and Herrman v. Gleason, 126 F.2d 936 (6th 
Cir. 1942). 


3. Difficulty in Computing Plaintiff's Damages in this 
Case has been Caused by Defendant’s Wrongful Con- 
duct 


The testimony of the plaintiff and of the trustee estab- 
lished that the plaintiff's problems in securing compensation 
for his services flow from defendant’s violation of the trust- 
eeship agreement. Had the trustee been allowed to continue 
his endeavor to secure a most favorable settlement for the 
Swiss in accordance with the stated irrevocable provisions 
of the powers, plaintiff would have received his compensa- 
tion from the trustee out of the proceeds of the settlement 
and the instant suit never would have been filed. (See 
J.A. 77) The authorities are unanimous that a defendant 
whose wrongful conduct has rendered difficult the ascer- 
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tainment of the precise damages suffered by the plaintiff 
is not entitled to complain that these damages cannot be 
measured with the same exactness and precision as would 
otherwise be possible. In Bigelow v. RKO Radio Pictures, 
Inc., 327 U.S. 251, at 264-65 (1946), the Supreme Court 
declared: 


“(T]he jury may make a just and reasonable esti- 
mate of the damage based on relevant data, and 
render its verdict accordingly. In such circumstances 
‘juries are allowed to act on probably and inferen- 
tial as well as upon direct and positive proof.” [citing 
cases] Any other rule would enable the wrongdoer 
to profit by his wrongdoing at the expense of his 
victim. It would be an inducement to make wrong- 
doing so effective and complete in every case as to 
preclude any recovery, by rendering the measure of 
damages uncertain. Failure to apply it would mean 
that the more grievous the wrong done, the less 
likelihood there would be of a recovery. 


“The most elementary conceptions of justice and 
public policy require that the wrongdoer shall bear 
the risk of the uncertainty which his own wrong has 
created... .” 


See Hartley & Parker, Inc. v. Florida Beverage Comm., 307 
F.2d 916 (Sth Cir. 1962): Stepovich v. Kupoff, 261 F.2d 
693 (9th Cir. 1958). The principle also finds expression in 
the following statement by Judge Vann speaking for the 
Court in Mooney v. Byrne, 163 N.Y. 86, 57 N.E. 163,165 
(1900): 


“Guided by the cardinal principle that the wrong- 
doer shall make nothing from his wrong, equity so 
moulds and applies its plastic remedies as to force 
from him the most complete restitution which his 
wrongful act will permit.” 


A party which has broken its contract will not be per- 
mitted to escape liability solely because of uncertainty in 
the amount of the damages resulting therefrom. The fact 
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that the full extent of the damages for the breach may be 
a matter of speculation is not a ground for refusing all 
damages. 


“{I]n applying the rule against the recovery of 
uncertain damages, it is the uncertainty as to their 
nature, and not as to their measure or extent, that 
is meant. While the actual amount of damages from 
the breach of a contract may not be susceptible of 
exact proof, the law does not permit one whose act 
has resulted in loss to another to escape liability on 
this account. The manner of measuring the damages 
having been ascertained, impossibilities in proving 
same are not required, but only that the best evi- 
dence be adduced of which the nature of the case 
is capable; in other words, the degree of certainty of 
the proof is dependent upon the character of the 
proceeding. Why should greater certainty be required 
as to proof of the amount of damages than in respect 
to any other part of a case? All that can be expected 
in any case is that the relevant facts tending to show 
the extent of the damages be placed before the jury 
to enable it to make such an intelligent estimate of 
the same as the circumstances of the case will admit.” 


City of Kennett v. Katz Const. Co., 273 Mo. 279, 202 S.W. 
558, 562 (1918). See also General Finance Corp. v. Dillon, 
172 F.2d 924, 930 (10th Cir. 1949); Kaiser v. Amalgamated 
Clothing Workers, 169 Va. 574, 194 S.E. 727 (1938); 25 
C.J.S. Damages, $28 (1966). Where, as in the instant case, 
the plaintiff has rendered substantial, unique and valuable 
services but the means for measuring their worth has been 
made difficult by defendant’s conduct, all that reasonably 
can be asked of the plaintiff is to render the best proof of 
which the case is susceptible. 


The authorities cited by the lower court in its Opinion 
to the effect that damages must be proved with reasonable 
certainty and specificity for the most part pertain to values 
of real or personal property sold or exchanged. It is sub- 
mitted that while the principle is applicable to that type of 
case, the rule of damages cited therein is ill-suited to the case 
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involving the “sale” or “exchange” of advice and personal 
services which cannot be precisely valued in terms of dollars 
and cents. The Supreme Court recognized this principle in 
S.E.C. v. Capital Gains Bureau, 375 U.S. 180 (1963), and 
that ruling was applied by this Court in Espaillat v. Berlitz 
School of Languages, 127 U.S. App. D.C. 293, 383 F.2d 
220 (1967). In the latter case, the trial court entered judg- 
ment n.o.v. for defendant in a suit for breach of contract 
brought by an instructor against the Berlitz Schools. The 
trial court rested its conclusion on the stated ground that 
there was insufficient evidence upon which the jury could 
ascertain the damages sustained by the plaintiff. In revers- 
ing the trial court decision, Judge Danaher, speaking for the 
Court, declared that a contract suit involving personal serv- 
ices cannot be successfully defended merely because the 
damages sutfered are difficult of ascertainment. The Court 
then quoted a portion of the Supreme Court’s opinion in 
Story Parchment Co. v. Patterson Parchment Paper Co., 
282 U.S. 555, 563 (1931), ‘as follows: 


“Where the tort itself is of such a nature as to 
preclude the ascertainment of the amount of damages 
with certainty, it would be a perversion of funda- 
mental principles of justice to deny all relief to the 
injured person, and thereby relieve the wrongdoer 
from making any amend for his act. In such case, 
while the damages may not be determined by mere 
speculation or guess, it will be enough if the evidence 
show the extent of the damages as a matter of just 
and reasonable inference, although the result be 
only approximate. The wrongdoer is not entitled 
to complain that they cannot be measured with the 
exactness and precision that would be possible if the 
case, which he alone is responsible for making, were 
otherwise.” 


The trial court recognized that the negotiations leading 
up to, and the creation of, the Wilson trusteeship were 
unique matters. Under these circumstances it is difficult at 
best and perhaps impossible for the plaintiff to place a pre- 
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cise monetary value upon his services in accomplishing the 
desires of the Swiss. Plaintiff submits that the Court, hav- 
ing already found that he is entitled to damages, should 
apply a liberal rule with respect to determining the amount 
of those damages. The language of the Court in Wenzler & 
Ward Plumbing & Heating Co. v. Sellen, 53 Wash. 2d 96, 
330 P.2d 1068, 1070 (1958), is noteworthy. 


“Therefore, when it is clearly apparent that the plain- 
tiff has sustained actual damage from the defendant’s 
wrong, a liberal rule is applied with respect to deter- 
mining the amount of that damage. Moreover, 
where proof of actual damage to the plaintiff is avail- 
able, uncertainty as to the exact amount thereof 
cannot deny to the plaintiff a right to recover any 
compensation at all”. (Quoted with approval from 
14 Cal. Jur. 2d 690, $65.) 

4. The Trial Record Contains Many Indicia of the 
Worth of Plaintiff's Unique and Valuable Services 


The trial court had concluded that no evidence as to the 
reasonable value of plaintiff’s services in creating the trustee- 
ship was adduced, but in this it was clearly in error. 


From the outset, the Swiss placed a very high value on 
the benefit they expected to receive from the trusteeship 
and this value found many expressions. On the one hand, 
there are references in the record to the importance that 
the Swiss placed upon the trusteeship in terms of national 
honor and pride. The acceptance of the trust by Mr. Wil- 
son was looked upon as a vindication of the Swiss and the 
righteousness of their case. At Paris, Dr. Schaefer pledged 
the honor of Switzerland and his own honor that Inter- 
handel was free from enemy control or taint. (J.A. 254, 
661, 734, 1047-48). But the best expression of the 
importance of the trusteeship is contained in the Resolution 
adopted by the Executive Committee of defendant’s board 
of directors wherein, among other things, it is declared: 


“We submit and truly believe, that, while not only 
being just and morally right, the return to us of our 
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heretofore vested property-of-record by the United 
States Government will do much to help clear the 
way towards an earliest effective implementation of 
a number of high policies and programs of the 
United States Government, and will serve the cause 
of peace, free private enterprise, and enhance the 
relations and prestige between the United States of 
America and all free nations of the world, .. .” 

Pl. Ex. No. 47, Para. 21 (X-102). 

On the other hand, the record contains several references 
to the economic value of the trusteeship to the Swiss. At 
the Paris conference, Dr. Schaefer was so anxious to obtain 
the services of Charles E. Wilson as trustee that he pledged 
$20,000,000 to $30,000,000 to satisfy whatever claims 
might be presented against the settlement fund (J.A. 258, 
735) giving the trustee sole discretion to settle these mat- 
ters. (J.A. 260, 1051-52) On the Zurich Bourse, the quo- 
tations for Interhandel stock rose gradually while the 
negotiations were under way and steeply when the accept- 
ance of the trusteeship was publicly announced. (J.A. 1200- 
1201) The acceptance of the proffered trusteeship by 
Charles E. Wilson caused an increase of over 2,000 Swiss 
francs per share on the Zurich exchange, or approximately 
450 American dollars per share. (J.-A. 1202) This meant. 
since there were approximately 110,000 shares outstanding, 
that the value of Charles E. Wilson’s acceptance of the 
trusteeship, as appraised in the stock market, was approxi- 
mately 55 million dollars (J.A. 1203) The value of the 
stock maintained this level during the entire period of the 
active trusteeship and was still quoted at 4,900 Swiss francs 
in October, 1961. (J.A. 1204) It was only after the inter- 
ference of Dr. Schaefer and his offer to accept only half 
the value of its GAF stock that the quoted value of the 
stock fell appreciably. (J.A. 1205) As it was, the ulti- 
mate amount received by Interhandel for its GAF stock was 
almost precisely the same as the price of the stock after 
Charles E. Wilson’s acceptance of the powers. (J.A. 1203) 


The right to the use of the money represented by Inter- 
handel’s share of GAF has a great value, too. Dr. Schaefer 
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no doubt anticipated that Charles E. Wilson would be able, 
by his influence, to obtain a prompt retum of the GAF 
shares (J.A. 661, 1054; X-300) and thus not only make 
certain what was otherwise doubtful, but also enable the 
Swiss to earn many years of interest from the lending 
of such money. Indeed, if the value of Interhandel’s share 
of the GAF stock is accepted as approximately $120,000,000, 
the amount ultimately received, the interest on this amount 
for only a single year would be at least $7,200,000, and 
probably much more if the high interest rates even then 
prevailing in Europe are taken into account. 


Ul 


PLAINTIFF'S OFFER TO PRESENT FURTHER 
EVIDENCE OF THE VALUE OF HIS SERVICES 
OUGHT NOT TO HAVE BEEN REJECTED AND 
THE DISTRICT COURT OUGHT TO HAVE RE- 
OPENED THE CASE TO PERMIT THE PRESENTA- 
TION OF SUCH EVIDENCE. 


There is a manifest injustice in the trial court’s determin- 
ing that services had been performed and yet refusing to 
award compensation to the plaintiff for these services. As 
shown above, plaintiff is convinced that the value of his 
services was fully proved and the court had all the evidence 
necessary to award such damages as would have fairly com- 
pensated the plaintiff for his uniquely valuable services. 
The trial court, however, apparently felt that expert testi- 
mony should have been presented on this point and that 
without it no award could be made. 


Because of the uniqueness of plaintiff's services, expert 
testimony is not easily adduced. However, such testimony 
could have been obtained and the offer to obtain and present 
it was made to the trial court. Naturally this offer was not 
reduced to specifics in the tender since that would have 
involved the outlay of large sums to the experts for their 
time and research. This was not justified since the trial 
court might have acted favorably on plaintiff's motion for 
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reconsideration, or alternatively have denied, as in fact was 
done, the motion to reopen the judgment to present this 
expert testimony. An affidavit of Charles E. Wilson was 
submitted with the motion which stated that he, as an 
expert, regarded 5% of the recovery as reasonable compen- 
sation to plaintiff and that in the exercise of his powers 
under the trust he would have paid this amount to Robert 
A. Schmitz. 


Plaintiff asked that a new trial be granted or that, alter- 
natively, the judgment be opened pursuant to the provisions 
of Rule 59(a) of the Federal Rules of Civil Procedure to 
allow testimony of this kind to be presented. (J.A. 53, 59) 
Rule 59(a) provides, in part: 


(a) Grounds. A new trial may be granted to all or 
any of the parties and on all or a part of the 
issues . . . (2) in an action tried without a jury, for 
any of the reasons for which rehearings have hereto- 
fore been granted in suits in equity in the courts of 
the United States. On a motion for a new trial in 
an action tried without a jury, the court may open 
the judgment if one has been entered, take additional 
testimony, amend findings of fact and conclusions of 
law or make new findings and conclusions, and 
direct the entry of a new judgment. 


The motion was denied. (J.A. 84-85) Had the trial court 
afforded the plaintiff this opportunity, it would have pre- 
vented the manifest injustice of giving the plaintiff nothing 
for his work and permitting the defendant to enjoy, unjustly, 
the substantial, tangible benefits which it received as a result 
of plaintiff's endeavors on its behalf. Although it may be 
contended that a decision under this rule is discretionary 
with the trial court, the refusal to act under the circum- 
stances of this case can only be regarded as an abuse of 
discretion. 
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IV 


PLAINTIFF’S EQUITABLE LIEN HAS NOT BEEN DEFEATED 
BY THE ACTIONS OF THE DEFENDANT. 


The complaint in this case asserted plaintiff's equitable 
lien upon the fund itself which, at the time of suit, was still 
retained in this jurisdiction in an amount more than suffi- 
cient to cover plaintiffs entitlement. In the course of the 
suit and without the knowledge of plaintiff, it was trans- 
ferred in its entirety to Switzerland. There is in effect a 
dual basis for plaintiffs lien which is complementary and 
not mutually exclusive. 


The allegations of plaintiff's complaint and his proof at 
trial place the instant suit in the classic mould of equitable 
lien cases, typified by Barnes v. Alexander, 232 U.S. 117 
(1913): Orinoco Co. v. Orinoco Iron Co., 54 App. D.C. 218, 
296 Fed. 965, appeal dismissed, 265 U.S. 598 (1924), and 
McCormack v, Harrah, 60 App. D.C. 260, 51 F.2d 316 
(1931). in which persons who had made significant contri- 
butions to the creation of funds were accorded liens on the 
theory that they should be compensated for the valuable 
services they had rendered. Here, as in the Barnes and 
McCormack cases, by virtue of express agreements with 
defendant Interhandel, plaintiff has received an interest in, 
and consequently has a charge upon, the fund in question 
as compensation for the services which he rendered to Inter- 
handel. In addition, he performed valuable services which 
directly pertained to the creation of the fund itself, as in 
Orinoco Co. v. Orinoco Iron Co., for which, in justice and 
equity, he ought to be compensated. Thus, plaintiff has 
not one, but two, concurrent bases on which his lien may 
be predicated. See 4 Pomeroy, Equity Jurisprudence, $8 
1233-35, 1238-39 (Sth ed. 1941); McClintock, Equity $118 

2nd ed. 1948). 


The complaint asks that the lien be declared by the court. 
This is basically a method of assuring payment and, of 
course, plaintiff needs to prove the value of his services to 
determine the extent of his lien. This he has done and the 
court is asked to declare the lien. It is submitted that the 
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lien came into existence simultaneously with the creation of 
the fund and remains fixed until satisfied. It may not be 
defeated by the removal of the ves. Plaintiff is confident 
that the processes of the court may not be defeated by such 
removal and that the courts are not powerless to shape a 
remedy requiring the return of that portion of the fund 
which would properly compensate the plaintiff. 


CONCLUSION 


The evidence presented at trial afforded two distinct but 
concurrent bases, namely express contract or implied con- 
tract, by reason of which plaintiff was entitled to a substan- 
tial recovery for the services he rendered to Interhandel. 
The judgment of the District Court should be reversed and 
this case remanded to the District Court with instructions 
either to enter a money judgment for plaintiff or to declare 
his equitable lien on Interhandel’s share of the proceeds of 
the sale of its stock in General Aniline and Film Corpora- 
tion or, alternatively, plaintiff should be awarded a new trial. 


Respectfully submitted, 


Daniel W. O’Donoghue 
Ross O’Donoghue 
George A. Fisher 

Union Trust Building 
Washington, D.C. 20005 


Attorneys for Appellant 
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ADDENDUM 


Rule 52(a), Federal Rules of Civil Procedure 


Effect. In all actions tried upon the facts without a 
jury or with an advisory jury, the court shall find 
the facts specially and state separately its conclusions 
of law thereon, and judgment shall be entered pur- 
suant to Rule 58; and in granting or refusing inter- 
locutory injunctions the court shall similarly set 
forth the findings of fact and conclusions of law 
which constitute the grounds of its action. Requests 
for findings are not necessary for purposes of review. 
Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credi- 
bility of the witnesses. The findings of a master, to 
the extent that the court adopts them, shall be con- 
sidered as the findings of the court. If an opinion or 
memorandum of decision is filed, it will be sufficient 
if the findings of fact and conclusions of law appear 
therein. Findings of fact and conclusions of law are 
unnecessary on decisions of motions under Rules 12 
or 56 or any other motion except as provided in 
Rule 41(b). 


Rule 59(a), Federal Rules of Civil Procedure 


Grounds. A new trial may be granted to all or any 
of the parties and on all or part of the issues (1) in 
an action in which there has been a trial by jury, 
for any of the reasons for which new trials have 
heretofore been granted in actions at law in the 
courts of the United States; and (2) in an action 
tried without a jury, for any of the reasons for 
which rehearings have heretofore been granted in 
suits in equity in the courts of the United States. 
On a motion for a new trial in an action tried with- 
out a jury, the court may open the judgment if one 
has been entered, take additional testimony, amend 
findings of fact and conclusions of law or make new 
findings and conclusions, and direct the entry of a 
new judgment. 
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IN THE 


United States Court of Appeals 


For tHe Districr or CouumsBia Crecuir 
No. 24,600 


Rosegt A. Scumrrz, Appellant, 
v. 


Societe INTERNATIONALE, ETC., Appellee. 


Appeal From a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE. 
SOCIETE INTERNATIONALE, etc. 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


The principal issue before this Court is whether the 
findings of the court below are supported by substantial 
evidence and are not clearly erroneous. A subsidiary 
issue is whether the trial court erred when it denied 
appellant’s motion to reopen. 

An aspect of this case previously before this Court and 
not mentioned in the appellant’s brief but involving the 
claims made herein, was the subject of a notice of appeal 
in the case of Societe Internationale, etc. v. Robert F. 
Kennedy, (D.C.D.C. 1964) 231 F.Supp. 132. An appeal 
from that decision was noted and subsequently dismissed 
by the appellant herein, Appeal No. 18,939. 
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STATEMENT OF THE CASE 


A. Comparison of the Pretrial Order With the Proceedings at 
Trial and the Trial Judge’s Decision 


At pretrial, there were two counts in appellant’s! com- 
plaint. The first count was described in plaintiff’s pretrial 
statement as being for liquidated damages based upon an 
express promise of the appellee (J.A. 30)? and upon ‘‘an 
equitable lien theory in addition to, and as an alternative 
to, the contract theory set forth in the pretrial order.’’* 

At page 4 of his brief, plaintiff states that there are 
two bases for his claim, the first being that defendant’s 
express promise to pay was ‘‘solely for [plaintiff] obtaining 
the services of Charles E. Wilson’’; while the second basis 
is asserted to be ‘‘one of implied contract or unjust enrich- 
ment for the services he [plaintiff] performed at the 
request of defendant’’. Neither at pretrial, nor in the 
pretrial papers, is there any mention of ‘‘implied contract 
or unjust enrichment’’ (J.A. 23-30). 

The second count sounded in quantum meruit, and sought 
$112,000 as a balance for the ‘‘reasonable value’’ of the 
services rendered by plaintiff at defendant’s request 
between June 1, 1960 and December 31, 1961. The full 
claim was for $150,000 under the allegations of that count, 
upon which plaintiff credited ‘‘interim payments’’ by 
defendant during this 19-month period at the rate of 
$2,000 per month. In his pretrial statement, plaintiff 
described this count as the ‘‘unliquidated portion of his 
claim’’ (J.A. 30). 

For an unexplained reason, he abandoned the second 
count at the trial (J.A. 88). On cross-examination, Mr. 


1 Hereinafter referred to as ‘*Schmitz’’ or ‘‘plaintiff’’. 

2 Hereinafter referred to as ‘‘Interhandel’’, I. G. Chemie or ‘‘defendant’’. 

% There was no res upon which an equitable lien, even if it otherwise existed, 
could attach. Robert A. Schmitz v. Societe Internationale, etc., 249 F.Supp. 
757 (Judge Pine), January 9, 1966, affirmed without opinion in Schmitz v. 
Societe Internationale, etc., No. 19,996, November 14, 1966; cert. den. 387 
U.S. 908, 18 L.Ed.2d 626 (1967). The ‘‘equitable lien’’ theory was added 
to the pretrial statement by stipulation, but is not printed in the joint 
appendix. 
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Schmitz admitted that he had surrendered his claim to the 
$112,000 (J.A. 396-399). 

Judge McGarraghy viewed the implied contract—quasi 
contract—unjust enrichment claim as relating entirely to 
the procuring of Charles Wilson’s willingness to act as 
negotiator for defendant, called a ‘‘finder’s fee’’. This is 
understandable since plaintiff had abandoned his second 
count for the reasonable value of his services after Charles 
Wilson had accepted the appointment, and was pressing 
for recovery under the equitable lien-unjust enrichment 
theory solely in relation to the claim for a finder’s fee 
under the first count. 

It appears from plaintiff’s brief, pp. 34-38, and from 
his argument at J.A. 1429-1430, that he might be claiming 
that his implied or quasi-contract theory encompasses the 
services alleged to have been rendered during the entire 
period—December, 1958 to December, 1961—a combination 
of finder’s efforts and services otherwise rendered; but at 
pages 47-48, plaintiff obviously speaks solely about the same 
services—finder’s—to which Judge McGarraghy referred 
in his Opinion.* 


B. Reasons for Counterstatement of Facts 


Defendant is dissatisfied with plaintiff’s statement and 
feels required to restate the facts in its brief.® Plaintiff’s 
“‘Statement of Facts’’ contains erroneous and argumenta- 
tive statements, distortions and exaggeration, and fre- 
quently tends to be supported by citations to the joint 
appendix which simply do not back up the asserted fact. 
Several instances will be mentioned. 

While not of decisive importance, there is utterly no 
excuse for the plaintiff to tell this Court in the opening 
line of his ‘‘Statement of Facts’’ that defendant recovered 


4 At the beginning of his opinion, Judge McGarraghy stated: ‘‘At trial, 
plaintiff announced that he would proceed only with Count I, that is, for 
compensation for procuring the services of Mr. Wilson. Only this is before 
the court’? (J.A. 31). 

5Rule 28(b), Federal Rules of Apellate Procedure; Investment Funds 
Corp, v. Bomar (5th Cir. 1962) 306 F.2d. 32. 
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GAF (p. 5), nor on the preceding page to say that ‘‘the 
return of the seized property was brought about’’, nor on 
page 20 in plaintiff’s ‘“Summary of Argument’ to say 
“‘the result was the recovery of defendant’s very valuable 
property’’ (italics supplied), when, in fact, a money settle- 
ment was effected between the Attorney General and Inter- 
handel, nor is there any reason for plaintiff to characterize 
the settlement as ‘‘extremely satisfactory’’ (p. 4) and then 
contradict himself and deprecate its size and terms at 
other places in his brief (pp. 17, 38, 39). 

On page 11 of his brief, plaintiff insists that Dr. Hugo 
Frey was Interhandel’s attorney in Switzerland, while 
Dr. Frey testified to the contrary (J.A. 1370-1). Plaintiff’s 
purpose was to indicate that Dr. Frey was acting for 
Interhandel when, in fact, he was not (J.A. X-32).® 

On page 12, plaintiff states that Charles Wilson consulted 
with ‘‘ ... the President [Eisenhower] ’’, when he did not do 
so (J.A. 526). On the same page, plaintiff fixed June, 1959 
as a ‘‘transitional stage’’ for Interhandel’s management in 
order to gain an advantage of certain contentions made by 
him, while, in fact, the management transition took place a 
year earlier (J.A. 34, 85, 106, 154-155, 164, 511, 512, 1024, 
X-389). Plaintiff’s purpose was to have it appear that his 
friend, Dr. Hans Sturzenegger, remained in control of In- 
terhandel until June, 1959 (See plaintiff’s brief, p. 34). 

On page 13, plaintiff asserts that Dr. Alfred Schaefer, 
the head of Interhandel and of Union Bank, was actively 
trading [this word clearly means ‘‘buying and selling’’] 
Interhandel shares on the bank’s behalf, while there is xo 
evidence that Union Bank sold shares owned by it, and 
Dr. Schaefer testified that his bank sold none (J.A. 1216). 
None of the citations to the joint appendix support plain- 
tiff’s statement, Plaintiff’s purpose was to indicate that 
Union Bank profited from the sale of Interhandel shares 
when the market ‘‘went up’’ at the time of the public 


6 References to the third volume of the joint appendix will hereinafter 
omit ‘J.A.’’. 
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announcement that Charles Wilson had accepted the so- 
called ‘‘trusteeship’’. 

On page 16, plaintiff states that ‘Contacts were made’ 
by Charles Wilson with the ‘“‘new Attorney General [Mr. 
Robert F. Kennedy]’’. This is untrue and not supported 
by the joint appendix citations. Neither Charles Wilson 
nor his counsel, Mr. Spofford, had contact with Mr. Ken- 
nedy at any time; and Charles Wilson had been unable to 
make an appointment with Mr. Kennedy’s Republican 
predecessor, Mr. William P. Rogers, except on an earlier 
occasion before he was engaged by Interhandel (X-163). 

Several distortions occur on page 17 of plaintiff’s brief. 
Two of them are as follows: 


(1) It is stated that ‘‘Mr. Spofford anticipated that a 
settlement acceptable to the Swiss would soon be reached’’. 
Coupled with this is the remark on page 38 of plaintiff’s 
brief that Dr. Schaefer ‘‘made a less favorable one 
[settlement] than they [Charles Wilson and Charles Spof- 
ford] could have obtained’’. Interhandel links these 


two remarks together because they are jointly discussed 
by Mr. Spofford in his deposition. Defendant asks the 
Court to examine pages 1355-57 and 1288-91 of the joint 
appendix for Mr. Spofford’s versions. It will be seen that 
the first quotation above is an overstatement, and that the 
second one is simply made out of whole cloth.” 


7In the trial court’s Opinion, J.A, 39, the following is stated: 


“*Plaintiff contends that, except for the intervention of Dr. Schaefer, 
Mr. Charles E, Wilson would have been able to negotiate a disposition of 
the matter at least as favorable, and possibly more favorable to Inter- 
handel, than that which was the result cf the intervention of Dr. Schaefer 
with the Attorney Gencral.’’ 


After reading the above-cited pages of the joint appendix, it is no wonder 
that the Judge followed the foregoing statement by these remarks: 


“‘This obviously is pure speculation, No agreement had been reached 
during the period when Mr. Charles E. Wilson and his attorney, Mr. 
Spofford, were actively engaged and the record is devoid of any evidence 
from which a determination can be made of the part which their efforts 
contributed to the ultimate result which was aceomplished.’? (J.A. 39) 
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(2) Further, on page 17, it is partisan argument and 
not an objective statement of the facts, for plaintiff to 
assert that ‘‘the Attorney General jwmped at the chance 
to settle [with Dr. Schaefer] on terms much more favorable 
than either the Attorney General or Mr. Orrick expected.’’ 
(Italics supplied) Indeed, the entire statement is un- 
supported by plaintiff’s citations to the joint appendix. 


On page 18, plaintiff states that ‘‘neither the trustee 
[Charles Wilson] nor his attorney [Charles Spofford] were 
able to function effectively after Dr. Schaefer’s meeting 
with the Attorney General’’. The fact is that both of these 
gentlemen elected not to function at all after that meeting 
(J.A. 1299, 1301, 1313). The joint appendix citations fur- 
nished by plaintiff to support his statement simply do 
not do so. 


The foregoing are but some of the misstatements con- 
tained in plaintiff’s ‘‘Statement of Facts’’. The significance 
of them will be clear as the Court becomes acquainted 
with the facts as they were proven. 


The most salient deception in plaintiff’s ‘‘Statement of 
Facts’’ lies, however, in a material omission. It will be 
kept in mind that plaintiff contends that the trial judge 
committed grievous error, on the evidence before him, in 
failing to find the existence of an express contract for 
defendant to pay him a 5% finder’s fee. In making such a 
contention plaintiff has a duty and his counsel have a high 
professional responsibility to state fairly all the material 
evidence before the lower court which is relevant to 
the issues raised on appeal. Despite this, there is not a 
word in plaintiff’s entire brief informing this Court that 
plaintiff admitted in writing, less than three months after 
he alleges that the agreement was made with Dr. Schaefer, 
that he had no deal with Dr. Schaefer regarding com- 
pensation (X-381). When confronted at the trial with 
such admission in a letter to his bosom friend and 
confidant, Dr. Sturzenegger, plaintiff omitted to explain 
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it (J.A. 395) and his counsel failed to question him about 
it on redirect examination.® 


C. Counterstatement of the Facts 


Prior to December 7, 1941, defendant, a Swiss holding 
corporation with headquarters at Basle, Switzerland, 
commonly known then as I. G. Chemie, and later as 
Interhandel, owned over 90 percent of the stock of General 
Aniline & Film Corporation ( GAF), a Delaware corpora- 
tion with headquarters in New York City (J.A. 90). 
GAF represented about 81% to 85% of Interhandel’s 
portfolio (J.A. 90). 


Plaintiff’s father, D. A. Schmitz, was President of GAF 
(J.A. 92), which manufactured in the United States 
chemicals and dyestuffs, photographic equipment and 
supplies called ANSCO, and copying processes called 
OZALID (J.A. 91). D. A. Schmitz was removed as 
President of GAF by the United States Government before 
Pearl Harbor (J.A. 92), and shortly after that date, 


namely, on February 16, 1942, the United States Govern- 
ment vested I. G. Chemie’s stock interest in GAF under 
the Trading with the Enemy Act upon the ground that 
it was a foreign national: however, shortly thereafter, the 
United States Government contended that both I. G. Chemie 
and GAF were German controlled or tainted (J.A. 91, 93). 


Plaintiff was then about 20 years old (J.A. 562) and his 
father’s assets, including bank accounts, were blocked by 
the Treasury Department (J.A. 563). The Schmitz family 
felt disgraced as well as mistreated by the Government, 
and plaintiff developed a zeal to accomplish the vindication 
of his father and their family (J.A. 117-119, 418, 452-453, 
562-564, $29-S30, 831-832, 1051, 1272-1273, 1284, 1305-1306). 
Shortly before Pearl Harbor, John J. Wilson, a Washing- 


8 The page (X-381) of the joint appendix where this letter appears is cited 
by plaintiff on page 26 of his brief to support his statement that he was 
willing to look to the trustee for his eventual payment. Obviously, this is 
& complete non sequitur so far as the admission is concerned. 
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ton, D. C., lawyer, was retained by I. G. Chemie to represent 
its interests in relation to its GAF stock (J.A. 90). 


For some years up to 1945, plaintiff’s uncle, Dr. Albert 
Gadow, had been manager of I. G. Chemie at Basle, 
Switzerland (J.A. 97) and up to early 1958, Dr. Hans 
Sturzenegger, a Swiss private banker in Basle, had had 
actual and voting control of I. G. Chemie (J.A. 97-98, 106, 
164, 523, 1024, 1027). Plaintiff had known both of these 
individuals very well since early boyhood, having spent 
considerable time in Switzerland with his uncle (J.A. 116, 
123, 394, 434). Through his own family in America and 
his uncle and Dr. Sturzenegger in Switzerland, plaintiff had 
gained considerable knowledge concerning both GAF and 
Chemie (J.A. About 1946, Remington-Rand 
(R-R) employed plaintiff to perform services of a technical 
nature in relation to its products and research (X-23), but 
within a short time his efforts were diverted by R-R to en- 
deavoring to acquire for them the vested GAF stock 
through officials of I. G. Chemie (J.A. 122, 412, 414-416). 

In 1948, John J. Wilson filed suit in the court below on 
behalf of Interhandel to recover the vested stock and other 
property (J.A. 99) and this litigation continued for many 
years without trial being reached, a dismissal with prejudice 
for failure to comply with a discovery order (J.A. 104) 
being reversed by the Supreme Court in 1958, at which 
time the case was reinstated (J.A. 106).° In the mean- 
time, Switzerland had gone into the World Court at the 
Hague on behalf of its national, Interhandel, and certain 
diplomatic interventions had also been attempted unsuccess- 
fully to bring about the release to the Swiss of the vested 
property (J.A. 100-101). 

From the R-R employment until the present time, with 
the exception of working for himself upon the perfection 
of certain patents, all of plaintiff’s business activities and 
efforts have been devoted to the subject matter of the vested 


®This meant that Interhandel was back in a litigating position, and it 
had to be dealt with by the Attorney General, either in a trial or by 
compromise, 
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GAF stock, seeking and sometimes obtaining from 
American business enterprises agreements for him to act 


After disagreement with R-R (J.A. 123-124, 565) and 
an unsuccessful employment by Shields & Company (J.A. 
421-424), as well as an unsuccessful attempt to be employed 
by the Atlas Corporation (J.A. 125-126; Mr. Floyd Odlum), 
plaintiff became employed by W. R. Grace Co. in 1953 
(J.A. 124). At that time Charles Wilson, formerly presi- 
dent of General Electric, who had held high places in the 
Government both during World War II and the Korean 
conflict, was a director and chairman of the executive com- 
mittee of Grace (J.A. 719). Tommy Corcoran interested 
both Peter Grace and Charles Wilson in an effort to acquire 
GAF from the Swiss and about six months later Charles 
Wilson met plaintiff (J.A. 721-722). Grace failed to make 
a deal with the Swiss and plaintiff left its employ- 
ment in 1957, having had a disagreement with Mr. Peter 
Grace (J.A. 569, 583), which caused him to write Dr. 
Sturzenegger to the effect that he would not permit Peter 
Grace to cheat him (J.A. 428, 435; X-384). Charles Wil- 
son took an interest in plaintiff and helped him to be- 
come acquainted with Mr. Joseph Martino of National Lead, 
Mr. Frank Pace of General Dynamics, Mr. Munroe of 
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Air Reduction and Mr. Paul Davies of Food Machinery 
& Chemical Corporation (Food Machinery) (J.A. 429-430, 
453, 830-831, 835-836). Plaintiff was unable to effectuate 
employment with any of these regarding the acquisition 
of the GAF stock, except a limited employment by Food 
Machinery. On page 23 of his brief plaintiff mentions 
six such companies. The alleged offer of General Dy- 
namies never developed and plaintiff received nothing 
(J.A. 453); the National Lead Company offer was never 
executed (J.A. 455-456) ; the Shields & Co. and W. R. Grace 
& Co. contingency arrangements were terminated under 
unhappy circumstances (J.A. 424, 435, 569; X-384); and 
plaintiff’s R-R employment also ended on a sour note (J.A. 
123-124). The Food Machinery employment, for the period 
from November 24, 1958 until mid-January, 1959, required 
plaintiff, both in Switzerland and in the United States, to 
seek to ascertain methods and procedures to bring about the 
acquisition of GAF stock by Food Machinery (J.A. 151- 
152, 457-458; X-19). In connection with this mission, plain- 
tiff learned that Interhandel had determined to abandon 
these three-cornered deals and negotiate directly with the 
United States Government (J.A. 157, 158, 164). Even 
though nothing came of this approach, plaintiff was paid 
$5,000 for his services and expenses (J.A. 458; X-19). 
‘At the end of 1958 and during the period of plaintiff’s 
agreement with Food Machinery, Dr. Hugo Frey, a lawyer 
of Zurich, Switzerland, whose firm acted as counsel for 
Dr. Sturzenegger (J-A. 1370-1371), became active with 
plaintiff in an effort to interest Charles Wilson in assuming 
a trusteeship to try to work out the return of GAF to 
Interhandel, which by then, as stated above, was no longer 
interested in dealing with American companies. It is un- 
clear how Dr. Frey could have brought about such a trus- 
teeship for Interhandel. ‘At that time Dr. Sturzenegger 
had disposed of his controlling shares in Interhandel and 
had resigned as a board member (J.A. 106, 154-155, 164, 
511, 523, 836, 1024, 1026, 1027; X-32). Until June, 1959, 
he had retained a block of 13,000 common shares, being the 
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largest single stockholder (K-38). Dr. Frey was not acting 
for Interhandel (J.A. 1370-1371) and Dr. Sturzenegger 
stated that his own influence with the Swiss corporation 
kad ended (J.A. 511, X-389). During this period, Charles 
Wilson was in active collaboration with plaintiff and Dr. 
Frey, showing a great interest in being chosen as trustee to 
bring about a solution of the controversy, to the extent of 
suggesting that as trustee he would like to have Charles 
Spofford act as his personal counsel, and going to see At- 
torney General Rogers as to whether the American Govern- 
ment would have any objection if he accepted such a posi- 
tion (J.A. 525, 527-528, X-309). Charles Wilson commenced 
advocating the justness of Interhandel’s cause as early 
as 1957 (J.A. 838-839). 

When Dr. Sturzenegger disposed of his controlling 
shares in early 1958 (J.A. 106-107, 1388) and resigned from 
any offcial connection with Interhandel, the Swiss Govern- 
ment interceded to prevail upon the leading bankers of 
Switzerland to go on Interhandel’s board of directors and 
take over the management of Interhandel, and the three 
large public banks each provided an official for the board, 
such individuals being Dr. Alfred Schaefer of Union Bank. 
Dr. Pfenninger of Swiss Bank Corporation and Mr. 
Reinhardt of Credit Swiss (J.A. 106, 1024, 1026-1027). In 
early 1959, Union Bank, taking the lead, acquired and 
caused some of its customers to acquire, 10,000 shares of 
Interhandel stock from Dr. Sturzenegger (J.A. 612-613, 
1025) so that he was no longer the largest single stock- 
holder and the bankers were in firm control (J.A. 106, 154 
155, 161-162, 164, 523, 1024, 1026, 1027, 1390). Dr. Schaefer 
of Union Bank was elected Vice-Chairman of the Board, 
but later on the other two banks and their representatives 
became virtually inactive and soon withdrew from the 
Board (J.A. 1027). Dr. Schaefer became the leading spirit 
of the company since Union Bank and its customers were 
holding about 30,000 shares out of a total of 110,000 (J.A. 
1028). This block, with the solicitation of proxies from 
other stockholders, gave Dr. Schaefer actual control of 
Interhandel (J.A. 1027-1029). 
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With the withdrawal of Dr. Frey and Dr. Sturzenegger, 
plaintiff arranged in October, 1959 to have Dr. Frey intro- 
duce him to Union Bank and Dr. Schaefer. This was ac- 
complished through Mr. Bruno Saager, a general manager 
of Union Bank who had responsibility for the stock ex- 
change activities of Union Bank, a normal activity of a 
bank in Switzrland (J.A. 194195, 1034, 1368-1369, 1378, 
1394). Plaintiff was in Switzerland because of his Food 
Machinery contract in October, 1959, and he met with Dr. 
Schaefer on the 26th of that month (J.A. 196, 1033) 
presenting to him a written plan for the establish- 
ment by Interhandel of a “‘trusteeship’’ to prevail upon 
the U.S. Government to return Interhandel’s vested assets 
to it in their entirety (X-41). Plaintiff proposed that an 
outstanding American personality of impeccable reputa- 
tion should be chosen to approach the American Govern- 
ment for return as a matter of moral principle. Plaintisf 
stated that his interest in the matter was likewise one of 
principle, since his father’s good name and reputation had 
been injured and he wanted to restore his father to his 
rightful status (J.A. 117, 119, 418, 452-453, 562-564, 568, 
$29-832, 1051, 1272-1273, 1284, 1305-1306). He suggested 
the name of Charles Wilson whose business standing in 
America was generally known to Dr. Schaefer (J.A. 1036). 
Plaintiff criticized the long drawn-out law suit and John 
J. Wilson’s conduct of it (J.A. 570-573). Because it 
seemed to Dr. Schacfer that the end of the litigation was 
not in sight, plaintiff’s proposal was favorably received 
and he approved of plaintiff’s approaching Charles Wilson 
to see if he would accept the trusteeship (J.A. 1036-1038). 
Dr. Schaefer had not known or known of plaintiff prior 
to October, 1959, and had not known of his prior ac- 
tivities vis-a-vis the GAF stock, nor did he know that 
Charles Wilson had already shown a keen interest in assum- 
ing such a trusteeship at the instigation of plaintiff and 
Dr. Frey (J.A. 1034, 1038). In his meetings with Dr. 
Schaefer, plaintiff did not seck any compensation for 
himself, but did express the desire to have his father’s 
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good name restored (J.A. 1035). Dr. Schaefer replied 
that if the plan succeeded ‘‘within the next few months’”’ 
and the GAF stock was returned to the Swiss, he would 
see that plaintiff would be given employment in GAF, 
where his efforts and talents could be remunerated (J.A. 
1208-1209, X-230). 

Plaintiff returned to America after the October, 1959 
meeting with the stated purpose of approaching Charles 
Wilson and perhaps arranging for a joint meeting in Paris 
between Dr. Schaefer and Charles Wilson (J.A. 205-208). 
After some correspondence between plaintiff and Dr. 
Schaefer, and a visit by Dr. Schaefer’s assistant, Dr. 
Ulrich Wehrli, to the States to try to expedite the pro- 
gram, a meeting was arranged for Paris in late April, 1960 
(J.\. 1038-1039). In the meantime, plaintiff had again 
visited Switzerland and had prepared, in collaboration 
with Dr. Ulrich Wehrli, drafts of corporate minutes, a 
power of attorney and an option to allow Charles Wilson a 
90-day period to determine whether he would accept the 
*‘trusteeship’’ (J.A. 218-222, 622-624). These documents 
were eventually approved by Dr. Schaefer and the other 
bankers, all four of whom comprised the executive com- 
mittee of the Interhandel eight-man board of directors 
(J.A. 1043-1044). A meeting took place in Paris near the 
end of April, 1960. The place was the Hotel Royal 
Monceau. Charles Wilson was accompanied by his friend 
and personal lawyer, Charles Spofford. Dr. Schaefer 
was accompanied by Dr. Ulrich Wehrli. Plaintiff was 
also present (J.A. 1047, 1265). Dr. Schaefer attempted to 
satisfy Charles Wilson’s prerequisite that Interhandel 
must be free from German taint (J.A. 253-254, 1048) and 
the documents above referred to were carefully examined by 
Charles Wilson and Charles Spofford and found to be in 
aeceptable form (J.A. 1267-1268). Charles Wilson indi- 
cated his willingness to accept the trusteeship, but wished 
first to return to America and ascertain from high officials 
in the American government, with whom he represented 
that he was intimately acquainted, whether there would be 
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any objection to his functioning in the manner planned 
(J.A. 259, 1046). Both Charles Wilson and plaintiff 
strongly stated that full return of the vested property 
should be sought and expected, since the principle of the 
matter was the important thing (J.A. 727, 1049-1050, 
1051, 1184). Dr. Schaefer was pleased with this attitude 
and immediately acquiesced in this approach (J.A. 1048). 
Charles Wilson also represented that the Republicans then 
in power in the United States were his friends, particularly 
mentioning President Eisenhower and Vice President 
Nixon (J.-A. 259, 525-526, 727, 1214-1215 ; See X-157). 
While the power of attorney tendered Charles Wilson 
by defendant was couched in terms of irrevocability and 
absolute diseretion and control in the trustee, three side 
agreements were made between Charles Wilson and Dr. 
Schaefer, two being oral and the other in writing. One oral 
agreement was that whenever defendant wished to termi- 
nate the power of attorney, Charles Wilson would be willing 
to do so (J.A. 1052-1053, 1143-1145 ; X-407). The other oral 
agreement was that Charles Wilson would be given an addi- 
tional three-month option in which to accept the power of at- 
torney in the event he needed more time (J.-A. 264). The 
written, side agreement, in the form of a letter dated April 
30, 1960 (J.A. 1053; X-272), was that no sale of the GAF 
stock would be agreed to by Charles Wilson without first 
submitting it to defendant for approval. With respect to the 
subject of compensation for the parties, Charles Wilson 
stated that he wanted none, except to have his expenses 
paid, and that his selected counsel, Charles Spofford, should 
be reimbursed for his expenses and receive an appropriate 
fee. These were promptly agreed to by Dr. Schaefer. 
As for plaintiff, Dr. Schaefer and Charles Wilson agreed 
that he should act as an assistant for Charles Wilson in 
any way desired, and that he should receive $2,000 per 
month and his expenses (J.A. 1179-1150, 1183). According 
to Dr. Schaefer, nothing was stated at the Paris meeting, 
nor earlier or later, and no promise was made or agreement 
ever entered into, orally or in writing, whereby Interhandel 
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would pay plaintiff a finder’s fee of 5 percent of the avails 
of a solution of the GAF case, payable upon recovery, for 
bringing about the acceptance of the trusteeship by Charles 
Wilson (J.A. 1207-1209). No other person at the Paris 
meeting corroborated the claim of plaintiff in this connec- 
tion. The first time that a finder’s fee of 5 percent or of 
any other percentage or sum was ever mentioned was plain- 
tiff’s letter to Dr. Schaefer dated January 17, 1962, and then 
it was qualified by the phrase ‘‘at least’’ (J.A. 902-906; 
X-263). Interhandel was notified on or about May 23, 
1960, that Charles Wilson had accepted the trusteeship, and 
publicity to that effect occurred for the first time thereafter 
(X-121, 122, 123). 

Within three months after the Paris meeting at which 
plaintiff claims that Dr. Schaefer repeated his promise of 
a 5 percent commission, plaintiff wrote his friend, Dr. 
Sturzenegger, as follows (X-381) : 


‘“‘As you perhaps know by now, Dr. Hugo Frey 
called both the Trustee and myself during his recent 
stay in New York, just prior to his return to Switzer- 
land. I asked him to report to you as to the substance 
of our talk together, as it was possible for me to lunch 
with him the day he left. Dr. Frey is a meticulous 
gentleman who most certainly means well. He 
appeared however inordinately concerned about my 
personal welfare and affairs, and seemed worried that, 
whereas had this matter eventuated in 1958-1959, I 
would have been assured good treatment, on the other 
hand, perhaps Dr. Schaefer and Union Bank would 
be otherwise. I told him that, although, I had no 
deal, I was not primarily concerned here at the 
moment, but that there was a job to be done, 
independently, by an independent Trusteeship, for the 
good all around to end this sad case properly. Enough 
said here.”’ 


Plaintiff identified the foregoing letter upon his cross- 
examination (J.A. 394-395) but no explanation of it was 
offered by him in his redirect examination. This letter 
is not explained in plaintiff’s brief. 
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During the remainder of the year 1960, Charles Wilson 
made no material progress toward a solution of the Inter- 
handel-GAF controversy. He was unable to make an ap- 
pointment with Attorney General Rogers, but saw Assist- 
ant Attorney General Townsend (in charge of the Office 
of Alien Property) on several occasions. He was unable 
to obtain an appraisal of the GAF properties which he 
considered a prerequisite to negotiations (J.A. 1349 ; X-301- 
302). No offer of settlement was proposed by either side. 
Mr. Spofford saw Mr. Townsend also, but likewise to no 
avail (J.A. 1229-1230, 1303-1304, 1337, 1360-1361). By 
letter dated February 24, 1961 (X-201) Charles Wilson 
acknowledged a ‘deadlock’? in the Interhandel matter 
(X-202). Mr. Spofford began working on a narrative of 
the case to present to government officials since none was 
in existence (J.A. 1279-1283). Both plaintiff and John 
Wilson supplied him with information for the memorandum 
(J.A. 1272, 1280-1284, 1345-1346, 1347). 

Charles Wilson transmitted on August 4, 1960, to Dr. 
Schaefer a letter (J.A. $42, X-433) from plaintiff to Mr. 
Wilson (X-137), seeking ‘‘interim payment’? of $25,000 
for the period from July 1, 1960 to December 31, 1960. 
Dr. Schaefer, acting pursuant to his discussion with Charles 
Wilson in Paris, by letter dated August 30, 1960 (X-151), 
offered plaintiff $2,000 per month and this was accepted 
by plaintiff (X-157). Dr. Schaefer’s letter stated as 
follows: 


‘Mr. Charles E. Wilson has sent me your letter 
of August 1, and I had in the meantime the opportunity 
of discussing this matter with my colleagues of the 
Executive Committee of the Board. 


‘‘ Already at the occasion of our meetings in Zurich 
and Paris I told you how much we appreciate your 
assistance and that we entirely agree to hold at your 
disposal certain sums as a compensation for the time 
you spend in this connection. 


“As to the program outlined in your letter, I how- 
ever believe that for the time being we have to split 
it up into two parts. At present, the main item will 
definitely be to help Messrs. Charles Wilson and 
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Spofford in their endeavors and to keep all necessary 
information at their disposal. Quite a different task 
might arise if and when once the first decisive step in 
the direction we all have in mind will be accomplished. 
I am fully aware that at such a time perhaps a much 
farther reaching cooperation will be required. I there- 
fore should like to propose you, in agreement with 
my colleagues of the Executive Committee, for the 
present period a monthly retainer of $2,000, and to 
re-examine the situation when our plans have further 
proceeded.”’ 


Plaintiff was in Zurich during the forepart of October, 
1960 and upon his return a check for $10,000 was sent 
him by defendant covering five months from June 1, 1960 
through October, 1960. Thereafter $2,000 a month was 
paid plaintiff to the end of 1961, together with reimburse- 
ment for his expenses (J.A. 384, 842-844: X-435-465). In 
replying to Dr. Schaefer’s letter of August 30, 1960, plain- 
tiff wrote Dr. Schaefer on September 19, 1960 (X-157), 
that the $2,000 monthly payments were initial payments 
on account of interim services to Messrs. Wilson and 
Spofford, and that they would not compensate for any 
services otherwise rendered by him, or for any capital 
interest to be created on his behalf or created through 
services over a period of years. No part of this statement 
is confirmatory of an agreement for the so-called finder’s 
fee of ‘‘at least 5%’’. Instead, it is consistent with the 
lack of a ‘‘deal’’, as expressed to Dr. Sturzenegger two 
months earlier, and with Dr. Schaefer’s explanation of 
the kind of a reward which might be given plaintiff in the 
event of the successful return of the GAF stock to Inter- 
handel through the efforts of Charles Wilson and Charles 
Spofford. (See Dr. Schaefer’s letter of May 29, 1961, X- 
230, and his testimony about promising employment for 
plaintiff at GAF (J.A. 1178). 

At the Paris meeting, Charles Wilson had orally agreed 
that he would give up the powers upon request (J.A. 1052, 
1107, 1145). By letter dated December 19, 1960 (X-490) 
Charles Wilson stated that he would withdraw upon a 
telegraphic request from defendant, and this was repeated 
in a letter dated March 27, 1961 (X-284). 
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A new Attorney General (Robert F. Kennedy) came in 
office in January, 1961, and William Orrick was appointed 
shortly thereafter as an Assistant Attorney General in 
charge of the Civil Division, to which the Office of Alien 
Property was transferred (J.A. 467). About this time Dr. 
Schaefer was highly impatient with the lack of progress 
and determined that he would personally like to go to the 
United States and see for himself what was the status of 
the matter (J.A. 1186, 1284). He expressed this to the 
plaintiff and to Mr. Spofford in March, 1961, while the 
latter was on a visit to Zurich (J.A. 1285). At that time 
Mr. Spofford was putting the finishing touches upon his 
narrative statement of the case. On that visit, Dr. Schaefer 
brought up the thought that it might be desirable for 
Charles Wilson to withdraw. When Charles Spofford re- 
turned to the States, he wrote Dr. Schaefer on March 31, 
1961 (X-503), endorsing the program agreed upon in Zurich 
and reconfirming the willingness of Charles Wilson to sur- 
render the trusteeship whenever requested, as outlined in 
Mr. Wilson’s letter of March 27, 1961 (X-284). Dr. 
Schaefer came to America in May, 1961 and Mr. Spofford 
took him to see several Senators and Government officials 
(no top ones), including William Orrick (J.A. 1081- 
1085, 1285). The trip was disappointing to Dr. Schaefer, 
not only because of the lack of evidence of progress on the 
part of Charles Wilson and Charles Spofford, but because 
there was a display of outright antagonism toward a 
solution on the part of government officials (J.A. 470, 1084). 

On May 29, 1961, Dr. Schaefer wrote plaintiff that he 
thought it was necessary to terminate the monthly pay- 
ments of $2,000 at the end of June, but ‘‘Should the entire 
question of GAF in the next months by means of the 
efforts of the Trustee together with Mr. Spofford be 
advantageously liquidated, then we would naturally not 
fail to compensate the collaborators [obviously meaning 
or including plaintiff] of the Trustee for a balance payment 
for the work after June”’ (J.A. 867-869 ; X-230). However, 
the monthly payments were resumed until the end of the 
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year when his services were finally terminated (J.A. 885; 
X-458, 465). Plaintiff was reimbursed for his expenses 
and, in addition, was paid $38,000 for his services from 
June 1, 1960 through December 31, 1961 (J.A. 384, 842- 
844; X-435-465). Plaintiff makes no claim for compensa- 
tion for the year 1962 or thereafter (J.A. 399-400). 


In June, 1961, a lawyer-friend of Dr. Schaefer’s in 
Zurich, named Dr. Gutstein, who was also a long-time 
customer of Union Bank, hearing that no progress was 
being made in the American efforts, suggested that he 
had a client who might be asked to introduce Dr. Schaefer 
to Attorney General Kennedy. The client was Prince 
Radziwill, brother-in-law through Mrs. John F. Kennedy, 
of the Attorney General (J.A. 1092-1093). Dr. Schaefer 
wrote Mr. Spofford on June 27, 1961 that ‘‘It really 
looks like as if negotiations could be started on a more 
realistic basis than before’’. (X-353) When he had met 
the Prince, Dr. Schaefer promptly notified Mr. Spofford by 
letter dated July 21, 1961, that he had been able to make 
a new contact with ‘‘one of the highest authorities’’, and 
he hoped to report further developments within a few 
days (X-489). Dr. Gutstein had brought his client and 
Dr. Schaefer together for a brief interview, during which 
the Prince sought and was given assurances as to the 
non-German character of Interhandel (J.A. 1096-1097). 
After discussing Dr. Schaefer’s first proposal of using 
the proceeds from GAF to set up a European Bank for 
the aid of under-developed countries, the Prince stated 
that he would undertake to effect the introduction of 
Dr. Schaefer to the Attorney General. Thereafter, the 
Prince apparently conveyed the European Bank proposal 
to the Attorney General who rejected it out of hand 
(J.A. 474). In August 1961, when Dr. Schaefer was told 
that the Attorney General would see him, he wrote both 
Charles Wilson and Charles Spofford on August 24, 1961 to 
suspend their activities as he was coming over to the 
States shortly (X-282). Charles Wilson replied on August 
30, 1961 that he was pleased to receive this news (X-283). 
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Charles Spofford was in Europe at that time on vacation 
but his secretary forwarded Dr. Schaefer’s letter to him 
(X-515). He went to Zurich on September 6, 1961 and 
spent the day with Dr. Schaefer. At that time, Dr. 
Schaefer told Mr. Spofford of Prince Radziwill’s arranging 
for the introduction, and while appearing to be concerned 
about this manner of approach, Mr. Spofford expressed 
the view that Dr. Schaefer had no choice but to pursue it 
(J.A. 1854-1355). This change in procedure eaused Mr. 
Spofford to determine to drop out of the case and to advise 
Charles Wilson to do the same. Thereafter, they did noth- 
ing of a substantial nature in connection with the matter. 
This was explained in Mr. Spofford’s letter of September 
18, 1961 (X-495) : 
“<T should like also to take this occasion to report on 
my talk with Mr. Wilson after my return from Zurich. 
I disclosed to him in the greatest confidence (the 
reasons for which were immediately apparent to him) 
the proposals which you had told me of in Zurich. He 
felt, as I did, that the proper course was to await the 
results of the initiatives you had taken through other 
channels. In the light of developments and in con- 
sultation with you it could then be determined what, if 
anything, we might contribute to the solution of your 
problem, whether along the lines of the new initiative 
or the earlier approach Orrick had suggested to me, or 
any further alternatives that might appear. I told him 
you expected to keep us advised of developments.’’ 


Up to Charles Spofford’s departure to Europe in August, 
1961, he had made six visits to William Orrick and a num- 
ber of telephone calls (J.A. 1353-1354). They had discussed 
the case generally, but at no time did they reach the point 
of discussing percentages. (J.A. 1288). The idea of full 
return had been summarily rejected by the Department of 
Justice. No offer to the trustee or his counsel of any kind 
had ever been made by William Orrick as a basis of settle- 
ment, nor by anyone else connected with the Government; 
and neither Charles Spofford nor his assistant, Sam Pryor, 
ever heard of any offer being made (J.A. 490-491, 1329-1330, 
1387, 1352, 1360-1361). Up to the time that Charles Spof- 


ford became inactive in the matter, he had no negotiations 
regarding the intervenors in the law suit, the merits of 
the government’s tax claim against defendant or the value 
of the Interhandel shares held by the Attorney General 
(J.A. 1349, 1356). There is no creditable evidence in the 
case as to what Messrs. Wilson and Spofford could have 
accomplished in the way of a settlement had they gone 
forward with their efforts; nor is there any evidence of a 
substantial nature of any efforts by Charles Wilson after 
the Kennedy administration came into office in January, 
1961, toward effectuating a solution of the matter with 
anyone in the Government, 

With the knowledge of Charles Wilson, Mr. Spofford 
helped to arrange an appointment for Dr. Schaefer to call 
upon Attorney General Kennedy the last days of October, 
1961 (J.A. 1311-1312; X-498). Dr. Schaefer went alone to 
the first meeting, as was the requirement of the Attorney 
General (J.A. 1124-1125), where he and Mr. Kennedy 
agreed to the principle that the case should be settled, and 
the latter strongly indicated that it had to be on a more- 
or-less fifty-fifty basis (J.A. 1152, 1155-1156). After this 
meeting, Dr. Schaefer met with the Deputy Attorney Gen- 
eral, Mr. (now Justice) Byron White and other department 
officials, and their attitude was quite negative toward any 
settlement at all (J.A. 1117, 1160). Dr. Schaefer met with 
Charles Wilson and Charles Spofford on November 1, 1961 
in New York, at which time Dr. Schaefer reported what had 
transpired (J.A. 1115-1116, 1152). The ‘trustee’? activi- 
ties ceased at this time (J.A. 1299, 1301, 1313). 

In November and December, 1961, there were exchanges 
of cables between Attorney General Kennedy and Dr. 
Schaefer, in which Dr. Schaefer was pressing for a decision 
on the part of the American Government (X-370-371) ; and 
around the middle of December, Mr. Orrick happened to 
be in Zurich and he called upon Dr. Schaefer for a further 
discussion of the possibilities of settlement (J.A. 501). 
Finally, in January, 1962, the Attorney General cabled that 
he was willing to pursue negotiations with Dr. Schaefer if 
the basis would be approximately fifty-fifty (X-373). 


22 


On February 12, 1962, Dr. Schaefer wrote Charles 
Wilson to the effect that the trusteeship was terminated 
(X-313). Charles Wilson replied on March 26, 1962, 
expressing some resentment at Dr. Schaefer’s conduct in 
pursuing negotiations alone, but acquiescing in the ter- 
mination, and suggesting monetary details to be concluded, 
such as his accounting for the expense money advanced 
him and the rendering and payment of Charles Spofford’s 
bill for legal services (X-406). 

In April, 1962, by prearrangement, Dr. Schaefer met for 
a three-day conference at Munich, Germany, with Mr. 
Orrick in order to hammer out the components of a settle- 
ment (J.A, 1126-1127, 1332-1334). Mr. Orrick was accom- 
panied by a special assistant and Dr. Schaefer by Mr. 
Saager, Mr. Brupbacher (a director of Interhandel) and 
Dr. Edmund Wehrli, Interhandel’s Swiss lawyer. The 
general items were agreed upon at that time, and the 
details were left for negotiation by Dr. Edmund Wehrli 
and John Wilson with people from the Department of 
Justice (J.A. 474-476). 

While the formal surrender by Charles, Wilson of 
his ‘‘trusteeship’’ was delayed until the fall of 1962, it was 
clear to all the parties that the activities of Messrs. Wilson 
and Spofford ceased in the late summer of 1961, and 
though these gentlemen resented the intrusion by Dr. 
Schaefer, they acquiesced in it and did nothing further. 
Indeed, Charles Spofford urged that settlement negotiations 
should be well underway before Congress returned in 
January, 1962, when the, risk of passage of a ‘‘sales’’ 
bill would exist (X-498). Dr. Schaefer proceeded openly 
so far as Messrs. Wilson and Spofford were concerned, and 
he was justified under the circumstances in taking 
advantage of the opportunity for the introduction which 
was made available to him. There is no evidence of any 
impropriety in this connection, and none is claimed by the 
plaintiff. 

The resolving of the details of a settlement was handled 
under the supervision of Mr. Orrick until he was trans- 
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ferred to the State Department sometime in 1962 (J.A. 
476). By that time defendant’s counsel had brought 
counsel for the numerous intervenors in sympathy with a 
settlement which was thought to be virtually fifty-fifty, 
and which contemplated recognizing the Government’s tax 
claim at $17,500,000, and paying a value for the Interhandel 
shares held by the Attorney General of $6,500,000. It 
was part of the understanding at that time that the 
aggregate of these two items, namely, $24,000,000, would 
be deducted from the sale proceeds before dividing the 
balance on an equal basis (J.A. 109-111). However, when 
Mr. Katzenbach, Deputy Attorney General, succeeded Mr. 
Orrick in the handling of the matter, the negotiations were 
terminated around Christmas, 1962 and were not resumed 
until February, 1963 when Mr. Katzenbach exacted as the 
price of resumption the concession from defendant that 
the $24,000,000 would come out of defendant’s share 
(J.A. 1237-1240). A settlement stipulation was thereafter 
executed between the Attorney General and defendant 
and after protracted proceedings before Judge Pine, a 
sale of the GAF shares was effectuated by the Attorney 
General in the spring of 1965. Defendant’s gross share 
was $145,000,000 and after the aforementioned $24,000,000 
was deducted, defendant’s net share was $121,000,000, all 
of which has been remitted to defendant in Switzerland 
(J.A. 111). 


SUMMARY OF ARGUMENT 


Plaintiff’s brief raises a specter that there is insufficient 
evidence to support the lower court’s factual findings. As 
a part of this challenge the plaintiff, while admitting the 
contradictory nature of the testimony, maintains that the 
court erred in not accepting his uncorroborated version. 
The argument which ensues will show that there was over- 


10 This is included in the record on appeal, but is not printed in its joint 
appendix, 
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whelming evidence to support the following basic conclu- 
sions of the lower court: 


1. That defendant did not expressly agree to pay the 
plaintiff a fee of 5% of any settlement if the plaintiff 
persuaded Charles Wilson to accept the trusteeship. 


2. That the court was compelled to deny recovery since 
the plaintiff adduced no evidence as to the reasonable value 
of his services, a fact admitted by plaintiff’s counsel (J.A. 
1428). 

3. That the defendant was not unjustly enriched as a 


result of the plaintiff’s activities. 


The foregoing critical findings being well supported by 
the evidence, the decision of the lower court should be 
affirmed. 


With regard to plaintiff’s motion to reopen, it is clear 
from its face that it does not make the showing of dili- 
gence required. In addition, it does not undertake to set 


forth the nature of the evidence to be adduced and it can- 
not be determined that if reopening was permitted, there 
;s a substantial likelihood that it would alter the result. 
Accordingly, the motion was properly denied. 


ARGUMENT 
I 


The Court's Findings Must Be Affirmed Since They Are Well 
Supported By Substantial Evidence and Are Not Clearly 
Erroneous 


Rule 52(a) of the Federal Rules of Civil Procedure, 
requires that the judgment below must be affirmed. The 
application of Rule 52(a)" was well summarized recently 


11 The pertinent sentence of the rule reads as follows: ‘‘Findings of fact 
shall not be set aside unless clearly erroneous, and due regard shall be given 
to the opportunity of the trial court to judge of the credibility of witnesses, ’’ 
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in Zenith Radio Corp. v. Hazeltine Research, 395 U.S. 100, 
123, 23 L.Ed.2d 129, 148 (1969), where the Court said: 


“‘In applying the clearly erroneous standard to the 
findings of a district court sitting without a jury, 
appellate courts must constantly have in mind that 
their function is not to decide factual issues de novo. 
The authority of an appellate court, when reviewing 
the findings of a judge as well as those of a jury, is 
circumscribed by the deference it must give to decisions 
of the trier of the facts, who is usually in a superior 
position to appraise and weigh the evidence. The 
question for the appellate court under Rule 52(a) is 
not whether it would have made the findings the trial 
court did, but whether ‘on the entire evidence [it] is 
left with the definite and firm conviction that a mistake 
has been committed.’”’ [Citations omitted] 


II 


The Trial Judge Correctly Held That Plaintiff Failed To 
Prove an Express Oral Contract for a 5% Fee 


It is submitted that the plaintiff cannot establish that 
Judge MecGarraghy’s findings are clearly erroneous, nor 


can he disregard the trial court’s prerogative to judge of 
the credibility of the witnesses, particularly, plaintiff and 
Dr. Schaefer. 


Plaintiff sued defendant to recover $11,250,000 * upon 
an alleged oral promise by Dr. Schaefer to pay plaintiff a 
finder’s fee of 5% if he could procure Charles Wilson to 
act as negotiator for Interhandel in the solution of the 
Interhandel-GAF controversy with the Attorney General 
of the United States. The trial court stated (J.A, 41-42) : 


‘Only the Plaintiff and Dr. Schaefer were present 
when the alleged oral promise was made. Plaintiff 
insists that there was such an agreement; Dr. Schaefer 
is equally adamant in opposition. In this posture, the 
court must look for evidence which corroborates either 
the Plaintiff or Dr. Schaefer.”’ 


12 J.A. 16, 18; 9 14 of the Complaint, and $1 and 2 of the prayers of the 
complaint. 
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Judge McGarraghy then wrote that ‘‘the court is of the 
opinion that the plaintiff has failed to prove by a prepon- 
derance of the evidence that there was an express oral con- 
tract for a 5% commission or any commission for procuring 
the services of Mr. Charles E. Wilson.’’ (J.A. 42) This is 
followed by nine numbered paragraphs of reasons in the 
lower court’s Opinion, (J.A. 41-46), and concludes with the 
following (J.A. 46): 


“In sum, the court is convinced that there is no evi- 
dence—except plaintiff’s ipse dixit—of the existence of 
an express oral contract to pay a 5% commission. 
Plaintiff has failed to prove an express contract.”’ 


The most remarkable thing is that plaintiff’s letter of 
July 13, 1960 to his close friend, Dr. Sturzenegger (X-381), 
written less than three months after Dr. Schaefer is alleged 
to have last made a promise in Paris in April to plaintiff to 
pay him such a fee, and stating plaintiff had ‘‘no deal’’ 
with Dr. Schaefer, is mentioned only once in plaintiff’s 
brief, and in an entirely different context. It will be found 
cited in the middle of page 26 of his brief for a wholly un- 
related statement—‘‘ plaintiff was willing to look to the 
trustee for his eventual payment’’—which, indeed, is itself 
contradictory of an express promise. 

The trial judge had the following to say in his Opinion in 
connection with this letter: 


“6. In plaintiff’s letter of July 13, 1960 (9 months 
after the alleged promise had been made) to Dr. Stur- 
zenegger the following appears concerning plaintiff’s 
compensation : 


‘(Dr. Frey) . . . appeared inordinately concerned 
about my personal welfare and affairs, and seemed 
worried that, whereas had this matter eventuated in 
1958-1959, I would have been assured good treatment, 


13 Six months after the first promise is alleged to have been made by Dr. 
Schaefer to plaintiff in Zurich upon the occasion of their first meeting 
(J.A. 202). 
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on the other hand, perhaps Schaefer and Union Bank 
would be otherwise. I told him that, although I had 
no deal, I was not primarily concerned here at the 
moment, but that there was a job to be done, inde- 
pendently, by an independent trusteeship, for the 
good all around to end this sad case properly. 
Enough said here.’ (emphasis added) 


“Tf plaintiff had a firm promise for a 5% commission 
in October, 1959, it is highly unusual that he should 
tell his close confidant in July, 1960 that he had ‘no 
deal’ and was not ‘primarily concerned’ with a deal 
but with getting the job done.’’ (J.A. 44) 


Plaintiff’s arguments may be epitomized as follows: 
That the evidence establishes the probability and credi- 
bility of such oral promises, the necessity that they not be 
reduced to writing, and the reasonableness of the amount 
of the fee. 


Judge McGarraghy dealt with all these contentions in 
nine numbered paragraphs of his Opinion. For the con- 
venience of the Court, defendant quotes the relevant por- 
tions in the appendix hereto. Every statement made by 
the trial judge in those nine paragraphs is abundantly 
supported by the evidence. While he did not say in so 
many words that he did not believe plaintiff concerning an 
express promise, it is obvious that this conclusion by the 
judge underlies his Opinion. 

With the burden of proof resting upon him, plaintiff has 
no ‘‘live’’ witness nor any written evidence to corroborate 
him. As the lower court said, Dr. Schaefer categorically 
denied the existence of any such arrangement (J.A. 1207- 
1208). Dr. Schaefer’s assistants, Dr. Ulrich Wehrli and 
Bruno Soager also testified that they heard nothing about 
a finder’s fee of 5% (J.A. 607, 1385; X-267). Dr. Wehrli 
further stated that in Paris, after their meeting, plaintiff 
told him that Dr. Schaefer was talking to him about his 
personal future (J.A. 600). Plaintiff’s letter of May 4, 
1960 to Dr. Wehrli (X-114) is inconsistent with a contingent 
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5% finder’s fee agreement in that it refers to “a provision 
for fees [for plaintiff] during the next ninety days’’. Even 
his principal witness and patron, Charles Wilson, who did 
not overhear the alleged fee discussion between plaintiff 
and Dr. Schaefer in Paris (J.A. 980), would not support 
plaintiff as to when the fee was to be earned.* Asked on 
cross-examination what plaintiff told him about his fee, 
Mr. Wilson testified as follows: 


“‘Q. Did he say to you that Dr. Schaefer had prom- 
ised him 5 percent of the avails of a settlement, which 
he would have earned the moment you accepted the 
trusteeship? 

“*A. No, I didn’t say that. 

“*Q. And he didn’t say that to you either, did he? 

“A. He did not.’’ (J.A.981)* 


Add to the foregoing the letter to Dr. Sturzenegger, con- 
cerning which there could be no motive with his close friend 
either to withhold or distort the truth; plus the statement 
in that letter, which corroborates Dr. Schaefer as to plain- 
tiff’s motive to help— 


«= * * I was not primarily concerned here [with be- 
ing ‘assured good treatment’ by Dr. Schaefer] at the 
moment, but that there was a job to be done, independ- 
ently, by an independent trusteeship, for the good all 
around to end this sad ease properly. * * * ’? (X-381) ; 


plus the statement in plaintiff’s letter to Dr. Schaefer dated 
January 17, 1962 (X-263), in which he made claim “‘of the 
very substantial finder’s fee of at least 5% of the moneys 
derived from the concluded sale,”’ (X-264, italics supplied) 


14Mr, Charles Wilson sought to leave the impression that plaintiff was 
entitled to compensation for services rendered by plaintiff prior to his meet- 
ing with Dr. Schaefer in October, 1959, But, with the exception of work- 
ing with Dr. Frey for Dr, Sturzenegger in late 1958 and early 1959—not for 
Interhandel—plaintiff ’s activities from 1946 to 1959 had been solely for 
American businesses secking to acquire GAF. 


15 This testimony flatly contradicts plaintiff’s testimony at J.A. 592-594, 


29 


despite the fact that plaintiff testified that the percentage 
was definitely fixed at 5% (J.A. 390-391); and the follow- 
ing emerges: 


(1) Plaintiff admitted in writing that he had no agree- 
ment; 


(2) Dr. Schaefer denied any such agreement, and Dr. 
Ulrich Wehrli and Bruno Saager testified that plaintiff did 
not mention it to them; 


(3) The agreement that plaintiff described to his friend, 
Charles Wilson, was different from the one relied upon 
by plaintiff ; 


(4) When he first put the terms of the alleged agreement 
down on paper, he claimed not precisely 5%, but at least 
5%, another departure from his testimony. 


What does the documentation offered in the trial indi- 
cate? What do the circumstances indicate? In dealing with 
these questions, a survey of the panorama of plaintiff’s 


activities should be helpful. 

For thirteen years (1946-1959), plaintiff was engaged or 
sought engagement by American businesses to bring about 
their acquisition of GAF from the Swiss (J.A. 124-127, 130- 
131, 140-142, 144-151, 419-421, 722-724). This finally came 
to an end when Interhandel became no longer interested in 
this kind of a solution, but determined upon direct negotia- 
tion with the United States Government (J.A. 158, 164).%¢ 

He then began to deal, not with defendant, but with its 
largest stockholder, Dr. Sturzenegger and the latter’s law- 
yer, Dr. Frey, to bring about the Charles Wilson ‘‘trustee- 
ship’’. This had to be abandoned in 1959, when Dr. Stur- 
zenegger sold his shares to Dr. Schaefer’s bank, Union 


16 On page 24 of his brief, plaintiff gives as a reason for the large fee 
that he was changing sides and could no longer eam money from American 
interests in their efforts to ‘‘Americanize’’? GAF. But, in pressing this 
argument, plaintiff overlooks the fact which he urged at page 9 of his brief, 
that the opportunity, by choice of the Swiss, to continue in this field had come 
to an end in 1958, 
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Bank of Switzerland, and the bank’s customers. Plaintiff 
admits that he had no agreement with Dr, Sturzenegger, 
written or oral (J.A. 388). Indeed, he was advised by letter 
of March 13, 1959 from Dr. Frey that he had no mandate 
for his services from either Dr. Sturzenegger or Inter- 
handel (X-32), a fact he admitted (X-478). 

It is of more than passing importance that by the time 
of the abandonment of the Frey-Sckmitz-Wilson program 
in. early 1959, Charles Wilson was practically ready to 
undertake the ‘‘trusteeship’’ for Interhandel. He had been 
to see Attorney General Rogers for clearance to act in this 
capacity (J.A. 730-731), and he had announced to his col- 
leagues that he desired Mr. Spofford to be his special coun- 
sel if the ‘‘trusteeship’’ came about (J.A. 731). Thus, in 
8 of his Opinion, quoted in the appendix to this brief, 
Judge McGarraghy stated that it was ‘‘highly questionable 
whether plaintiff had to do much convincing of Mr. Charles 
KE. Wilson.’? (See J.A. 164-165, 525, 527, 976 X-390-391, 
477-479) 

Seven months elapsed before Charles Wilson accepted the 
undertaking (October 1959-May 1960). Plaintiff points out 
that he received no compensation for this period, although 
he incurred and was paid over $13,000 in expenses. He em- 
phasizes that it would not be reasonable to expect him to 
work for nothing. 

Dr. Schaefer explained this situation as follows: 

“First of all, I was very agreeably surprised because 
Mr. Schmitz told me that he offered his help for our 
sake, for justice’s sake, for the reestablishment of the 
family prestige, that he did not—wasn’t interested in 
compensation. * * * I told him that, as his principle 
was that we should get back General Aniline fully, that 
in this case it would go without saying that if there 
would be justified claims from his family side, from 
his father’s side, they would certainly be honored and 
that also for him, there could certainly be a place or a 
commission or work in this General Aniline firm.’’ 
(J.A. 1177-1178) 
Plaintiff’s willingness to work for Interhandel without fee 
arrangement is documented in his letter of April 23, 1959 
(X-477-479). 
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Beginning with June, 1960, plaintiff claims to have been 
busy assisting Charles Wilson and his lawyer, Charles 
Spofford. This continued until December 31, 1961, and for 
these nineteen months defendant paid plaintiff $38,000, at 
the rate of $2,000 per month, plus expenses. These pay- 
ments were made pursuant to an agreement in Paris in 
April 1960, between Dr. Schaefer and Charles Wilson 
(J.A, 1179). For this period of time, plaintiff claimed in 
the second count of his complaint that the value of his serv- 
ices was $150,000, but he abandoned this count, without 
explanation, during the trial. 

However, an examination of certain correspondence oc- 
curring in August, 1960, throws light upon the matter of 
compensation. There are two letters, one by plaintiff to 
Charles Wilson dated August 1, 1960 and sent to Dr. 
Schaefer (X-137), and the other from Dr. Schaefer to plain- 
tiff dated August 30, 1960 (X-151). 

A reading of plaintiff’s letter clearly shows that the 
“special functions’’ or ‘‘special services’’ contemplated by 
him related to planning in anticipation of the full recovery 
of the GAF business, since the second paragraph states 
that these are ‘‘on a basis collateral to the trusteeship’’, 
and the third paragraph expressly spells them out, as fol- 
lows: 


“‘These special services related substantially to the 
organizing and making ready programs and facilities 
for the eventual interim administration of the object 
enterprise, and thereby to facilitate the holding and 
application of the property as desired subsequently by 
the Trustee under the terms of the Trusteeship.’’ (X- 
137 


Dr. Schaefer’s reply clearly divides plaintiff’s services 
into two parts, according to the third paragraph, which 
reads as follows: 


‘“As to the program outlined in your letter, I how- 
ever believe that for the time being we have to split 
it up into two parts. At present, the main item will 
definitely be to help Messrs. Charles Wilson and Spof- 
ford in their endeavors and to keep all necessary in- 
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formation at their disposal. Quite a different task 
might arise if and when once the first decisive step 
in the direction we all have in mind will be accom- 
plished. I am fully aware that at such a time perhaps 
a much farther reaching cooperation will be required. 
I therefore should like to propose you, in agreement 
with my colleagues of the Executive Committee, for 
the present period a monthly retainer of $2,000.—, and 
to re-examine the situation when our plans have fur- 
ther proceeded.’? (X-151) 


Paragraph 4 of the lower court’s Opinion refers to 
plaintiff’s mention of a ‘capital interest”? in the eventual 
settlement. This appears in plaintiff’s letter of September 
19, 1960 to Dr. Schaefer (X-157), the paragraph reading 
as follows: 


“‘Such payments [$2,000 per month] are made avail- 
able as initial payments on account of interim services 
to Messrs. Spofford and Wilson on your behalf. The 
foregoing, however, will in no way compensate for 
any services otherwise rendered by me or for any 
capital interest to be created on my behalf or created 
through services over a period of years.’? [emphasis 
supplied] #8 


This is not only vague, as the trial judge said, especi- 
ally at a time when, even according to plaintiff, secrecy 
was no longer required, but it fits perfectly into the re- 


17 Dr. Schaefer was asked what was meant by the last sentence. He re- 
plied (J.A, 1186): 


“‘That when the ugreement would be reached—that means, when we 
would get back General Aniline——that we could cooperate in the form 
that Mr, Schmitz could have a position in General Aniline as his father 
had, or along these merits,’’ 


1*Tt will be noted that plaintiff wrote Dr. Schaefer two letters dated 
September 19, 1960. The second and longer one is P.Ex. 75 (X-158). This 
is mentioned here since P.Ex, 76 (X-163) is a reply by Dr. Schaefer, dated 
September 22, 1960, to one of the letters of September 19th. It was 
established at the trial that Dr. Schaefer was replying to the longer letter 
(J-A, 1188-1190). Thus, the phrase in the second paragraph of Dr. Schaefer’s 
letter, that the Executive Committee of Interhandel ‘‘agree with it in all 
its parts’’, is not to be taken as any reference to the above-quoted para- 
graph from the shorter letter. 
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marks of Dr. Schaefer in his letter of August 30, 1960 
(X-151), and into his testimony at J.A. 1177-1178. 

The subject again came up in reference to Dr. Schaefer’s 
letter of May 29, 1961 (X-230) at J.A. 1208-1209, where 
Dr. Schaefer gave the same explanation regarding the 
fourth paragraph of that letter as he had at J.A. 1177-1178. 

On the same page, J.A. 1209, Dr. Schaefer made a state- 
ment that would, defendant submits, weigh heavily with 
any trier of the facts, namely: 


“A. * * * Tf I would have promised a fee or a 
commission in percentages, considering the sums in- 
volved, I would have had a written agreement, have 
to submit it to my colleagues, and to the Board of 
Interhandel because it would have meant millions of 
dollars. I would not have done a thing like that at 
all.’’ 


Plaintiff devotes two pages of his brief (pp. 32-33) to 
excuses why an oral agreement was necessary and appro- 
priate. He begins by stating that Dr. Schaefer insisted 
upon it. Of course, this was denied by Dr. Schaefer, since 
he says no agreement was ever made. The citations to 
the joit appendix (pp. 203, 387) are only plaintiff’s 
testimony, and the citations to X-41, 46, and 54 do 
not corroborate him. In fact, Charles Wilson’s name was 
mentioned in writing as an independent intermediary with 
“absolute and irrevocable power”’ in plaintiff’s memoran- 
dum of January 28, 1959 (X-21). Moreover, there were 
written discussions pertaining to a fee for plaintiff even 
before Charles Wilson accepted the “*trusteeship’’ (X-114, 
116, 119). While plaintiff’s brief attributes the secrecy 
requirement to Dr. Schaefer, he testified it was originally 
imposed in 1958 by Dr. Sturzenegger who expressly de- 
manded there be no writings of the proceedings to attain 
the trusteeship (J.A. 387). This alleged restriction was 
not honored by plaintiff or his colleagues for the record is 
full of such writings (X-20, 21, 23, 24, 25, 29, 33, 35, 37). 

Charles Wilson’s name also was mentioned in plaintiff’s 
memorandum to Dr. Schaefer dated April 26, 1960 (X-95, 
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17 14, 16, X-96) and it would have required little detective 
work to find out who was ‘* Mr. _ of 7 Hampton 
Road, Scarsdale, New York’’ (Draft ‘‘A’’ dated February 
29, 1960; X-64, 26, X-76); and the entire plan was the 
subject of numerous writings, beginning with plaintiff’s 
memorandum to Dr. Schaefer, dated October 26, 1959 (X- 
41) and ending with the Power of Attorney which appears 
at X-108-11, and which was executed by Dr. Schaefer in 
Paris on April 28, 1960."" Indeed, these writings encom- 
pass seventy (70) pages in the joint appendix (X-41-111). 

If there had been a fee agreement, then it was no more 
sensitive than the disclosure of the plan itself. It could 
easily have been put down in writing without undue risk 
to exposure of the plan before Charles Wilson accepted. It 
did not have to be contained ‘‘in any of the trusteeship 
documents’? (Brief, p. 33). A simple exchange of letters, 
not even exposed to the mails, since plaintiff and Dr. 
Schaefer were alone in Zurich when plaintiff alleges that 
the first promise was made, could have been easily 
arranged. 

Plaintiff committed a ‘‘Freudian slip’’ at the top of 
page 24 of his brief, when, after narrating his engagements 
with American companies, he states: 

“From the foregoing, it is evident that plaintiff 


always insisted upon having an agreement for his own 
substantial compensation * * *.’’ 


He should have said that he always insisted upon having 
a written agreement, since that was the fact, as reflected 
by documents offered in evidence by him at the trial (X-1 
through X-19). 

Judge McGarraghy dealt with this lame excuse in para- 
graphs 1 and 2 of his Opinion, quoted in the appendix 
hereto. A reading of these two paragraphs leaves the 


19 This was nearly a month before Mr, Charles Wilson accepted the 
‘¢trusteeship’’. 
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impression that the trial court just did not believe plaintiff. 
-\ sentence extracted from each paragraph reflects the 
judge’s thinking: 
“‘Lack of a writing, in this situation, raises a serious 
question as to the existence of such an agreement. 
* * * 


‘“‘A simple writing between the parties would not 
have destroyed the needed secrecy.’’ 


Plaintiff cites his past relationship with the GAF matter 
as evidence (1) of the probability of the fee arrangement 
with Dr. Schaefer and (2) the reasonableness of the huge 
fee of millions of dollars for merely prevailing upon 
Charles Wilson to undertake the negotiating job. 

On the first point, he argues that his fee with American 
business was always arranged expressly and in advance. 
But his motives were different in those cases from the 
instant one. He was not crusading or vindicating family 
pride and standing when he was acting as a broker for 
the purchase of GAF by American companies.” No moral 
significance could be derived from that kind of transaction, 
which was merely monetary and not one the Swiss could 
point to as a clear restoration of their property and rights. 

On the other hand, the Schmitz-Charles Wilson proposal 
envisaged complete return to the Swiss of the vested prop- 
erty (J.A. 452-453). This position was constantly advo- 
cated by plaintiff who believed that ‘Partial compromise 
is a compromise with principle.’’ (X-53; J.A. 517, 615, 
829-830, 1048, 1049, 1050). 

The Schmitz-Wilson position was advocated in plaintiff’s 
first memorandum to Dr. Schaefer (X-41). Dr. Schaefer 


20 The efforts by plantiff then were to accomplish the ‘‘Americanizaton’?’ 
of GAF (see this term on page 26 of plaintiff’s brief, which he defines as 
the Swiss selling their interest to an American purchaser.) John J. Wilson 
explained the mechanics at J.A. 113-115 and said he never believed 
“* Americanization’’ was possible. 

The ‘‘Americanization’’ referred to in the preceding paragraph is different 
from the ‘‘Americanization’’ on the first page of Schmitz’s Memorandum to 
Dr. Schaefer of October 21, 1959 (X-41). Thus, Schmitz contemplated full 
return and a later disposition by the Swiss, This would enable Dr. Schaefer 
to install Schmitz in the GAP operations as he promised. 
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was more realistic, having stated his willingness to com- 
promise as early as December, 1959 (X-54) ; his belief that 
a 75-25 percent settlement should be accepted (X-144) ; and 
he so testified (J.A. 1068). 

Charles Spofford testified on his first deposition that 
Charles Wilson told him that plaintiff “has a very deep 
and long standing personal interest in the problem, and had, 
because of his father’s position with Interhandel (sic)’’ 
(J.A. 1332). In his second deposition, Mr. Spofford made 
several remarks regarding plaintiff’s attitude. At J.A. 
1267-8, he testified: 


“So I asked him, I tried to draw him out with some 
questions, which was not difficult, and he told me a 
little something of his background in the matter, his 
father and all of the stories which you are familiar 
with.’’ 


And, again, at J.A. 1273, Charles Spofford testified : 


“His father had been President of General Aniline 
and Film, and he had a sense of mission about it 
which he communicated with everybody he talked to.’’ 


In discussing the suggestions which plaintiff imparted 
to him as he assembled notes to prepare a narrative of 
the case, Charles Spofford testified at J.A. 1984: 


‘‘No, all I am talking about specifically, he saw this 
thing through the eyes of his father, and he thought 
that anybody that dealt with Interhandel ought to be 
aware of his father’s interest in the matter, and in 
vindicating his father, it was his effort to introduce 
matters of that sort, which I felt were irrelevant to 
the purpose I had in mind.”’ 


Finally, at J.A. 1305-6, the following testimony of Charles 
Spofford appears: 


“. . . You couldn’t talk with Bob Schmitz very 
long without feeling that there was something elotional 
[sic] driving him in connection with this case. 
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““... He felt his father had been unjustly treated, 
and I think he felt that he had, therefore, a sort of 
mission to get this straightened out.’? 21 


In concluding his discussion as to the probability of an 
agreement, plaintiff stated that, “It would be ironic if 
plaintiff insisted upon receiving compensation from his 
old friend Dr. Sturzenegger and yet did not ask the same 
from Dr. Schaefer whom he had never before met.”? (em- 
phasis supplied) This statement does not jibe with Dr. 
Sturzenegger’s deposition (J.A. 1373-4) nor the ‘‘no man- 
date”’ letters which passed between plaintiff, Dr, Frey and 
Dr. Sturzenegger (X-32, 478). 

As to the second point, namely, the reasonableness of 
the alleged fee, as compared with plaintiff’s fee agree- 
ments with American companies, defendant believes that 
nothing need be added to the 9th paragraph of Judge 
MeGarraghy’s Opinion which is printed in the appendix 
hereto. 

At page 26 of his brief, plaintiff contends there was a 
memorandum that he was to be paid by Charles Wilson out 
of the recovery. He relies upon his October, 1959 memo- 
randum to Dr. Schaefer (X-41) in this connection, particu- 
larly paragraph (e) on page X-42, to the effect that the 
‘‘trustee’’ should see that “all equities shall be satistied.’’ 
Plaintiff says that this means of payment of his fee was 
agreed to by Dr. Schaefer in his letter dated November 4, 
1959 (X-106). Plaintiffs counsel showed Dr. Schaefer 
the October 26, 1959 memorandum and asked him if it 
stated his understanding with Mr. Schmitz. Dr. Schaefer 
replied: 

“*A. Well, there wasn’t an understanding. He just 


promised that he would try to convince Mr. Charles 
Wilson.”? (J.A. 1037-1038) 


21 Dr. Schaefer testified to the same effect at J.A. 1035 and 1193 and 
plaintiff ’s sense of mission is reflected in his writings e.g., X-381, 478, 
Compare the foregoing with the remark in plaintiff’s brief (pp. 24-25) 

t ‘“Nowhere in plaintiff ’s past history is there any suggestion that plain- 
tiff would perform such services for mere love of the Swiss or for the honor 
of his father.’’ 
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Plainly, Dr. Schaefer’s letter of November 4th was 
merely to that effect. It is an absurd stretch of reasoning 
and imagination for plaintiff to place reliance upon these 
documents which are contrary to plaintiff’s thesis that 
secrecy prevented any writing on the subject. By the most 
simple construction, the memorandum does not provide for 
payment of a fee to plaintiff. 

Reliance is further placed by plaintiff upon a conversa- 
tion in Paris between Dr. Schaefer and Charles Wilson, 
testified to by the latter, at J.A. 735. Charles Wilson 
quoted Dr. Schaefer as follows: 


«o* * * But he said that there would probably be 
claims—he didn’t care whether it was $30 million or 
$20 million, the trustee could satisfy those various 
claims and that would be perfectly all right with 
him. 7. * @ 99 


The following interrogation ensued: 
i=) o 


“‘Q. Did you understand what he meant by ‘‘those 
claims? 

“A. I didn’t at the time fully, no. 

“*Q. Did he ever explain it to you further? 

“*A. No.”’ 


Plaintiff attempts to ‘‘button this up’’ by the remark 
on page 32 of his brief, that the only possible claims 
were those of plaintiff and his father. He omits mention 
of the government’s tax claim, the claims of the inter- 
venors, or the value of Interhandel shares in the pos- 
session of the Attorney General, which claims were ac- 
tually settled for $24 million (J.A. 1237-1240). Had the 
remark been limited to the two Messrs. Schmitz, it would 
have been easily so stated. 

There is overwhelming evidence to support the trial 
court’s finding and its judgment must be affirmed. 


39 


aa 


The Trial Judge Correctly Held That Plaintiff Was Not 
Entitled to an Award of Damages 

Pages 34-47 of the plaintiff’s brief present the alterna- 
tive theory that he is entitled to recover on an implied 
contract or equitable lien theory since he performed valu- 
able services for Interhandel and at its request. 

The record shows that plaintiff has not claimed and 
cannot claim compensation (express or implied) for his 
activities during the Sturzenegger period, December 1958- 
April 1959, for the simple reason that he was a volunteer 
without oral or written agreement who was seeking to 
achieve an employment status during this period (J.A. 161- 
163, 589, 1370-1371, 1372-1375; X-32, 478). 

-.bout April, 1959, plaintiff was advised by Dr. Frey 
that Dr. Sturzenegger had sold his Interhandel stock and 
any further negotiations regarding the trusteeship would 
have to be undertaken by Union Bank which controlled 
Interhandel (J.A. 185-186). Thereafter, Dr. Frey in a 
letter thanked Charles Wilson on behalf of the Sturzeneg- 
ger group for his ‘‘willingness to study the possibilities 
of your personal intervention’’ (X-39). This letter and 
Dr. Frey’s testimony make it abundantly clear that he 
was acting for Dr. Sturzenegger as his personal attorney 
and not on behalf of either Interhandel or Union Bank 
(J.A. 1369-1370). 

There was a hiatus from Spring, 1959 until October 26, 
1959 when Schmitz contacted Dr. Schaefer with the trustee- 
ship proposal which Charles Wilson accepted on May 23, 
1960 (J.A. 185-186, 193-195; plaintiff’s brief, p. 12). The 
lower court found that plaintiff was entitled to reasonable 
compensation for his services during the October 26, 1959 
to May 23, 1960 period but it was unable to award dam- 
ages because ‘‘none of the . . . evidence concerned the 


22 Plaintiff makes no distinction between the theories, his basic argument 
being that Interhandel was unjustly enriched at his expense and he is 
entitled to a fair proportion of the fund it received (Plaintiff’s brief, p. 
40), 
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reasonable value of plaintiff’s services in procuring the 
services of Mr. Charles E. Wilson.’’ (J.A. 52) 

From June 1, 1960, just after Charles Wilson accepted 
the trusteeship, until December 31, 1961, plaintiff assisted 
the trustee in various matters and he was compensated 
at the rate of $2,000 per month plus expenses for his 
services. This compensation resulted from Charles Wil- 
son’s request at the Paris conference that plaintiff be paid 
his expenses and a fee (J.A. 1061, 1179) and the exchange 
of correspondence described above. This period was the 
subject of the second count of the complaint, the quantum 
meruit claim, which was abandoned without explanation by 
the plaintiff when the trial began (J.A. 88, 396-399), a fact 
duly noted in the court’s Opinion (J.A. 31). While plain- 
tiff’s brief contains extended discussions of events which 
transpired in 1962, he specifically made no claim for serv- 
ices after December 31, 1961 (J.A. 399-400). 

On the basis of the pleadings and the evidence, the 
lower court found that relief could be proper under any of 
three theories (J.A. 32): (1) Express contract; (2) implied 


contract to pay a reasonable compensation, and (3) relief 
in quasi-contract to prevent unjust enrichment of the de- 
fendant. The court, after an examination of the evidence, 
found: 


“Tt is certainly reasonable for the court to find that 
the facts of this case entitle plaintiff to relief on 
either theory [implied contract theory or quasi-con- 
tract theory]. On either theory, plaintiff has shown 
that he is entitled to reasonable compensation for 
his services.’’ (J.A. 48) 


This conclusion related only to the period from October 
26, 1959 throngh May 23, 1960. Thus, the court after noting 
that plaintiff was proceeding only with Count I for the 
compensation for procuring the services of Charles Wilson 
(J.A. 31), found that no evidence as to the value of the 
services of the plaintiff ‘‘in procuring the services of Mr. 
Charles E. Wilson’’ had been adduced (J.A. 52). 
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1. Plaintiff Failed To Prove Damages. 


At trial plaintiff proceeded on the theory that the rea- 
sonable value of his services was to be determined upon 
the basis of the result, ie, a percentage of the amount 
recovered by defendant and he continues to advocate that 
position in his brief. Plaintiff offered no evidence what- 
Soever as to the reasonable value of his services. This 
was made clear during argument on the post-trial motion: 


“The Court: So, we do have a situation, if I 
may interrupt you, we do have a situation where 
for a period of time between the time that Mr. Schmitz 
went to work on this project and the time Mr. Wilson 
Was appointed, accepted the trusteeship, Mr. Schmitz 
rendered some services. 

“‘Have you offered any evidence as to the value of 
those services? 

“Mr. O’Donoghue: No, we have not, because we 
consider that they were related to the result . . .’?, 
(J.A. 1428) 


The evidentiary void required the lower court’s finding 
that it was compelled to deny recovery because of the 
lack of evidence (J.A. 51, 52). 

The cases plaintiff cites do not require a different rul- 
ing. It is uniformly required that there must be evidence 
of record which affords a reasonable basis for computation 
to support an award of damages. In the instant case, 
no evidence whatsoever was adduced. In a comparable sit- 
uation, Souza v. Corvick, —— U.S, App. D.C, —, 
F.2d ——, (decided December 10, 1970, No. 22930), the 
court followed this rule. It was reviewing a directed ver- 
dict in favor of the defendant in a suit wherein the plain- 
tiff proved her house had developed cracks and other in- 
juries after a sewer was constructed near her property. 
The trial court pressed plaintiff’s attorney as to what evi- 


°3 Plaintiff’s brief argues that there were several “‘indicia’’ of the 
value of his services, Each is clearly irrelevant to the issue, e.g., the alleged 
rise in stock prices benefitted the stockholders, not defendant. 
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dence there was of damage to the building. In explaining 
why there was no evidence, Counsel stated: 


‘«This is one of these situations in life, your Honor, 
when you sometimes can’t get exact evidence.”’ 


When it became apparent that there was no evidence, 
except with regard to the heating plant which had been 
repaired and a bill submitted, a verdict was directed for 
the defendant. This Court reversed for new trial with 
the direction that the damages to be awarded ‘‘may 
not exceed the amount paid the heating contractor’’. In 
Footnote 6, this Court held that on retrial the appellant 
could not ‘‘introduce new evidence as to the amount of 
damage to her realty.”” (emphasis added) 

Palmer v. Connecticut Ry. & Lighting Co., 311 U.S. 544, 
85 L.Ed. 336 (1941), laid down the rule to be applied here, 
namely, that certainty as to the amount of damages re- 
quires that the evidence be such as to provide ‘‘a basis 
for a reasoned conclusion’’. (311 U.S. at p. 561) 

Here, no evidence of the reasonable value of plaintiff's 
services was adduced and there was, therefore, no basis 
for a reasoned conclusion by the trial court. Accordingly, 
it correctly concluded: 


‘‘The court is compelled to deny recovery in this case 
at bar. There is no evidence as to the value of the 
plaintiff’s services.’? (J.A. 51) 


2. Interhandel’s Conduct Did Not Make It Difficult For 
Plaintiff To Prove Damages 


At pages 41-45 of his brief, the plaintiff argues that 
defendant’s wrongful conduct gave rise to his difficulty 
in proving damages. This ludicrous argument has two 
steps. First, that defendant wrongfully prevented the 
trustee from securing a settlement and second, that if the 
trustee had been allowed to continue, the trustee would have 
accomplished the settlement and paid him and suit would 
not have been necessary (Plaintiff’s brief, page 41). 
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Plaintiff assumes these facts to be established despite 
the court’s finding that it would require ‘‘pure specu- 
lation’’ to determine the part the trustee’s efforts con- 
tributed to the ultimate result which was accomplished 
(J.A. 39), and despite the fact that Charles Wilson had no 
knowledge that he was to pay plaintiff a fee from the 
recovery for procuring his services (J.A. 981). 

But even if Interhandel did improperly terminate the 
trusteeship, this would not effect plaintiff’s ability to prove 
damages. Plaintiff does not argue that evidence was lost 
or otherwise became unavailable because of defendant’s al- 
legedly improper actions. To the contrary, he relies on 
the settlement obtained by Interhandel to measure his 
damages. Insofar as proof of damages on the theory of 
unjust enrichment is concerned—it simply makes no dif- 
ference whether Charles Wilson or Dr. Schaefer accom- 
plished the settlement. For this reason each of the cases 
and authorities cited at pages 42-45 of plaintiff’s brief 
is inapposite. 

In addition, none are contrary to the position asserted 
by Interhandel. It is elementary that awards of dam- 
ages cannot be based on guesswork. While plaintiff cites 
many authorities, most of which involve fraud or tortious 
conduct, to the effect that mathematical precision is not re- 
quired in the ascertainment of damages, none of them will 
support an award where, as here, there was no evidence as 
to the reasonable value of plaintiff’s services. For ex- 
ample, plaintiff cites with an asterisk ** the treble damage 
anti-trust case of Bigelow v. RKO Radio Pictures, Inc., 
327 U.S. 251, at 264-265 (1946). The quotation therefrom 
at page 42 of plaintiff’s brief would be more representa- 
tive of the law if the sentence preceding the quotation 
had been included. It reads: 


“Tn such a case, even where the defendant by his 
own wrong has prevented a more precise computation, 


*4.A case he principally relies on. 
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the jury may not render a verdict based on specula- 
tion or guesswork. But...’ 25 


Plaintiff’s other authorities are to the same effect. Each 
requires that the evidence show the extent of the damages 
at least as a matter of reasonable inference. 


3. Plaintiff's Efforts Did Not Create the Fund and There Was 
No Unjust Enrichment of Interhandel 
It is recognized that contracts may be either express, 
implied in fact or implied in law. Implied in law contracts 
are also called ‘‘constructive’”’ or ‘quasi’? contracts and 
the terms ‘‘restitution’? and “unjust enrichment’? are 
modern terms which in the minds of some writers have 
largely supplanted the former designation. Roebling vy. 
-Anderson, 103 U.S. App. D.C. 237, 241, 257 F.2d 615 ( 1958). 
In Roebling, this court in identifying the causes of action 
alleged stated: 
‘Roebling appears to list unjust enrichment as a 
theory of recovery different from quasi-contract. Our 
understanding is that unjust enrichment is a basis upon 
which quasi-contract recovery can be obtained. See 
1 Williston, Contracts 15 (3d ed. 1957).”? (103 U.S. 
App. D.C. at p. 239) 


In the second Roebling ease, 109 U.S. App. D.C. 402, 403, 
288 F.2d 386 (1961), the court, citing Bailis v. Recon- 
struction Finance Corp., (8rd Cir. 1942) 128 F.2d 857, 
said that a plaintiff, in order to establish unjust enrich- 
ment, must show that the benefit was unjustly retained. See 
also: Herrmann v. Gleason, (6th Cir. 1942) 126 F.2d 936. 

Since the heart of plaintiff’s argument is unjust enrich- 
ment, it was incumbent on him to prove it would be unjust 
for Interhandel to retain all of the settlement fund as 
against his claim. The short answer to this argument is 
the lower court’s finding that there was no unjust enrich- 
ment as a result of the settlement. It found: 


“This obviously is pure speculation. No agreement 
had been reached during the period when Mr. Charles 


*5 The Supreme Court discussed the evidence and concluded there was 
evidence to support a verdict for damages (327 U.S. at 266). 
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E. Wilson and his attorney, Mr. Spofford, were 
actively engaged and the record is devoid of any 
evidence from which a determination can be made of 
the part which their efforts contributed to the ultimate 
result which was accomplished.”’ (J.A. 39) 


Despite this clear holding, plaintiff’s attorney, during 
argument on the post-trial motion, continued to urge the 
unjust enrichment theory and the court interrupted, saying 
(J.A. 1412): 


**Tue Court: I don’t have any recollection of having 
found the services rendered by Mr. Schmitz— 

“*Mr. O’DoxocHve: —quasi— 

“‘Te Court: (Continuing)—had any causal relation 
with the enrichment of Interhandel. Do I make that 
clear? 

“Mr. O’Donocuve: I see what you mean, that his 
services did not contribute to the result? 

“‘THe Court: Not the result of. 

‘Mr. O’DoxocHveE: I don’t know that your Honor 
found that they did not. 

‘‘Tue Court: I think I did. I think that’s a reason- 
able interpretation of it. I found he rendered a service, 
but I don’t think I found those services contributed 
in any way to the settlement that was ultimately 
negotiated. 

“I’m sorry for interrupting you; it was simply 
to— 26 


As discussed above, there is substantial evidence to sup- 
port the court’s finding. Accordingly, plaintiff failed to 
prove his theory of unjust enrichment and he was properly 
denied an award of damages. 


4. The Statute of Limitations Bars Recovery Under an 
Implied in Fact Contract Theory 


An express or implied in fact contract is the same in 
legal effect, the former being expressed by words (written 
or oral); the latter by the conduct of the parties. 

It is well settled that the Statute of Limitations bars 
suits on implied contracts which are brought more than 


*6The lower court reaffirmed this statement at J.A, 1427-1428, 
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three years after the cause of action accrues. 12 D.C. 
Code, Section 301 (1967 ed.). In Howard University v. 
Cassell, 75 U.S. App. D.C. 75, 126 F.2d 6 (1942) ; cert. den. 
316 U.S. 675, 86 L.Ed. 1749; reh. den. 316 U.S. 711, 85 L.Ed. 
1777, an architect was suing on an express agreement; in 
quantum meruit; and for the value of his services which 
were accepted by the University. The Court held: 


“*The statute begins to run on the conclusion of the 
service, where it is not required by agreement or 
statute that an audit must be made before payment 
shall be due.”’ (75 U.S. App. D.C. at p. 78) 


Here, defendant raised the statute of limitations defense 
and the court found (J.A. 31): 


‘‘This suit is not barred by the Statute of Limitations. 
The fund out of which plaintiff claims he was to be 
paid became available in April, 1965. Suit was timely 
commenced January 10, 1967.’? (Footnote omitted) 


The Opinion makes it clear that this finding applied 
only with respect to the express contract and unjust enrich- 


ment-equitable lien grounds for recovery. Moreover, as a 
practical matter, it was only with regard to those theories 
that the plaintiff could claim he was to be paid from the 
fund. There is no evidence that the parties’ conduct was 
such that it can be inferred he was to be compensated from 
the fund for the reasonable value of his services. 

With regard to the period during the trusteeship, the 
plaintiff made demand for his services, claiming the 
amount of $112,000 was ‘‘due and payable’? (X-265). 
He even executed a draft in his favor for this amount, the 
draft being rejected by defendant (J.A. 605-606; X-429, 
430). Since these actions occurred in early 1962, it is 
clear that these claims are barred. 

An implied in fact contract claim for plaintiff’s services 
during the pre-trusteeship period from October 26, 1959 
through May 23, 1960 is also barred. If there was no ex- 
press contract there was no agreement for payment from 
the settlement award. Surely, if plaintiff rendered valuable 


47 


services during this period for which he was entitled to 
payment, such payment was due from the general funds 
of defendant whether or not a settlement was ever accom- 
plished or whether or not his services resulted in creation 
of the fund. His claim for this period accrued when Charles 
Wilson accepted the trusteeship in May, 1960 and it is 
barred by the Statute of Limitations. 


IV 


Plaintiff's Motion for Reconsideration or, Alternatively, To 
Open the Judgment To Take Additional Testimony Was 
Properly Denied 

A motion under Rule 59(a), Federal Rules of Civil Pro- 
cedure, is addressed to the sound discretion of the trial 
court and the moving party must show: (1) due diligence 
timely to obtain the ‘‘new’’ evidence and (2) the prob- 
ability that the newly discovered evidence would change 
the result. Knight v. Hersh, 114 US. App. D.C. 198, 313 
F.2d 879 (1963). 

Plaintiff’s motion contended that sufficient proof of dam- 
ages was adduced during the trial and it continued to 
maintain that the court should fix damages on “‘the fair 
value of the services based on the benefits conferred by 
plaintiff’s activities to the defendant.’’ (J.A. 56) This 
rationale apparently led to plaintiff’s deliberate decision 
not to present evidence as to the value of his service (JA. 
1428). 

The motion did not comply with the requirements of 
Rule 59. Its thrust was basically a request that reopening 
be permitted if the court thinks insufficient evidence was 
presented (J.A. 56). No showing of diligence was at- 
tempted and the motion on its face was deficient in that it 
did not even constitute a serious effort to persuade the court 
that additional evidence existed which would probably have 
changed the result. Plaintiff tendered an affidavit by 
Charles Wilson and counsel stated that ‘“[P]laintiff expects 
to obtain expert testimony from the financial community 
in New York City bearing on the issue [value of plaintiff’s 
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services].’’ (J.A. 75, italics supplied.) This statement, 
which was included in the ‘‘Points and Authorities,’’ did 
not even take the trouble to tell the court of what the 
expected ‘‘expert testimony’? would consist. The most 
that was stated was that it would bear upon the value 
of plaintiff’s services. Plaintiff had ample time both 
before and after the trial in which to develop such evi- 
dence and yet he failed to'identify a witness or to describe 
the proposed testimony. Judgments would never be final if 
such representations could be the basis for re-opening a 
case. See Judge Keech’s remarks in Rue v. Fuez Con- 
struction Co., (D.C.D.C. 1952) 103 F.Supp. 499 at page 502 
et seq. 

The following parts of Charles Wilson’s affidavit are 
incredible in the face of the ease which plaintiff undertook 
to prove at the trial (J.A. 78): 


(1) That the fixing of the amount of plaintiff’s ‘‘fees’’ 
was in affiant’s sole discretion. 


(2) That it was affiant’s ‘‘firm judgment” from April 
30, 1960 ‘‘that the reasonable value of the said 


services .... was not less than five percent (5%) 
of the sums recovered’’; and that affiant would 
have paid plaintiff not less than 5%. (Italies sup- 
plied.) 


In the ‘‘ Additional Points and Authorities’? the follow- 
ing appears: 


‘‘Testimony was presented at trial that the trustee 
had been advised that plaintiff had an agreement with 
the Swiss whereby they would pay him 5% of the 
settlement (Tr. 1023) sic [1223] even though the trus- 
tee did not then recall where or under what circum- 
stances the money was to be paid.’’ (J.A. 66, italics 
supplied.) 


Is the Charles Wilson affidavit offered to support the 
existence of newly discovered evidence? Hardly! Plaintiff 
does not use the term, but suggests that affiant did not re- 
call at the trial that which he now swears to. But the affiant 
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does not swear and could not truthfully swear that he did 
not recall, at the trial, that which he now states in his 
affidavit has always been clear in his mind. 


There was not one word at the trial that Charles Wilson 
had the ‘‘sole discretion’’ to fix the amount of plaintiff’s 
“fee.” All of plaintiff’s theories were contrary to such 
an idea. Moreover, according to the affidavit, it has always 
been his ‘‘firm judgment’’ that the reasonable value of 
plaintiff’s services was 5%. If this was always his firm 
judgment, it is not newly discovered, nor did he testify to 
that effect at the trial. 

Moreover, the affiant did not define ‘‘the said serv- 
ices’’—either in the affidavit or at the trial. Were the 
services ones which encompassed October, 1959-May, 1960, 
or December, 1958-May, 1960, as mentioned on pages 45 
of the ‘* Additional Points and Authorities’’; or for pro- 
curing affiant to act as ‘‘trustee’’; or those rendered during 
the period June, 1960-December, 1961; or extending into 
1962 until affiant formally resigned? The evidence showed 
that Charles Wilson rejected out of hand, on cross- 
examination, that plaintiff’s fee was tied merely to pro- 
curing affiant to undertake the “‘trusteeship’’ (J.A. 980- 
981). Thus, affiant was not treating plaintiff’s compensa- 
tion as a finder’s fee. 

In the abandoned second count of his complaint, plaintiff 
fixed the reasonable value of his services up to December, 
1961, at $150,000. True, this count was withdrawn, perhaps 
for tactical reasons, but it was a figure which he perpetu- 
ated throughout three successive complaints filed in the 
court below. Despite this, Charles Wilson swears for the 
first time in the affidavit that in his ‘firm judgment”’, which 
was formed on April 30, 1960, the reasonable value of plain- 
tiff’s ‘said services’”’ was 5% of $145,000,000 or $7,250,000. 
We wonder whether Mr. Wilson realized that for a maxi- 
mum period extending from December, 1958 to N. ovember, 
1962-—about four years, he was allocating to plaintiff an an- 
nual income rate of $1,812,500, while during that same era 
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a $200,000 annual salary for the President of General Elec- 
trie Company would have taken over 36 years to aggregate 


$7,250,000. 


The foregoing fully demonstrates that the motion to 
reopen was properly denied. 


CONCLUSION 


The essential findings of the court below are fully sup- 
ported by the record and since it cannot be said they are 
clearly erroneous, the judgment below must be affirmed. 


Joun J. Witson 
Frank H. Stricker 
815 - 15th Street, N.W. 
Washington, D. C. 20006 
Attorneys for Appellee 


January, 1971 
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APPENDIX 


Excerpt From Opinion of the Court Below 


“1. The alleged contract was not in writing. The 
court realizes that it was not necessary that such a 
contract be in writing, Yet, careful business men (in 
which group both the plaintiff and Dr. Schaefer belong) 
invariably memorialize their agreements in writing. 
This would be the case especially when millions of dol. 
lars were at stake. Lack of a writing, in this situation, 
raises a serious question as to the existence of such an 
agreement. 


‘2. Plaintiff contends that the extreme secrecy sur- 
rounding the entire Interhandel affair precluded any 
writing. This is highly questionable. In spite of the 
alleged secrecy, there was prolific correspondence be- 
tween the plaintiff and Dr. Schaefer on many topies. 
A simple writing between the parties would not have 
destroyed the needed secrecy. 


‘Surely, after Mr. Wilson’s acceptance of the trus- 


teeship became public, in May, 1960, there was no need 
for secrecy. 


“Also, it is noteworthy that all of plaintiff’s agen 
agreements with American corporations from 1950 
1958 had been in writing. 


“3. It was not until January 17, 1962 (almost 20 
months after Mr. Wilson’s acceptance of the trustee- 
ship, and more than 26 months after the alleged prom- 
ise was made, and well after Mr. Wilson’s activities 
had ended), that the plaintiff, in writing, alluded spe- 
cifically to the alleged 5% agreement, 


‘‘For one to wait so long, after what is alleged to 
have been a very specific promise, before specifically 
referring to that promise, seems unusual, 


“4. Plaintiff was compensated, at $2,000.00 per 
month, for services rendered Interhandel after Mr. 
Wilson accepted the trusteeship. This compensation 
continued from June 1, 1960 through December 31, 1961. 
In some of the plaintiff’s correspondence with Dr. 
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Schaefer concerning this compensation, he made vague, 
general statements about his ‘‘capital interest’’ in the 
eventual settlement. Such vague statements are not 
those of a man who has received a firm promise of a 
5% commission. 


“5. The testimony conclusively showed that no one 
else had ever heard of the 5% agreement until plain- 
tiff’s January 17, 1962 letter. Even Mr. Charles E. 
Wilson, the trustee, who was one of plaintiff’s main 
witnesses, admitted that the plaintiff never specifically 
told him that plaintiff was entitled to the 5% commis- 
sion at the moment Mr. Wilson accepted the trustee- 
ship. 

“6. [Quoted in text at page 26] 


“7, As shown above, plaintiff’s family was very 
deeply involved in Interhandel’s history. Plaintiff, 
time and again, claimed that his primary concern was 
to force the United States Government to correct what 
he considered to be a grievous injustice to his family 
and to the Swiss. Such evidence shows the existence 
of motives other than monetary for plaintiff’s actions. 


“*8. Plaintiff claims that he was offered the 5% com- 
mission if he could convince Mr. Charles E. Wilson to 
act as Interhandel’s agent. To be sure, the whole In- 
terhandel affair was unique and unprecedented. Such 
situations do require something more than the usual 
mode of operating. And yet, it strains credulity to 
Eee that such a large commission was offered to do 
so little. 


“The idea of a trusteeship had been broached to Mr. 
Charles E. Wilson at least ten months prior to plain- 
tiff’s October, 1959 meeting with Dr. Schaefer. It is 
true that Mr. Wilson had not accepted the trusteeship 
in October, 1959, yet he had been considering it for 
some time. He insisted on being convinced of the 
validity of the Swiss claim. This plaintiff attempted 
to do. Plaintiff gave extensively of his time and ener- 
gies. He spent many hours providing background in- 
formation on the entire Interhandel controversy and 
the various Swiss personalities involved. 


“‘Mr. Wilson also made it clear that he would not act 
for the Swiss unless his own government gave at least 
tacit approval. 
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‘‘All of this had transpired prior to plaintiff’s Octo- 
ber, 1959 meeting. While it cannot be said that Mr. 
Wilson was totally committed to accepting the trustee- 
ship in October, 1959, it also cannot be said that the 
idea was totally foreign to him. In other words, after 
October, 1959, it is highly questionable whether plain- 
a had to do much convincing of Mr. Charles E. 

ilson. 


“9. Prior to this, plaintiff had received generous 
offers from various American corporations to act as 
their agent in procuring GAF assets. But the largest 
offer was for $900,000.00 from Shields & Co. if plain- 
tiff’s negotiations with Interhandel brought about a 
sale of GAF. 


‘It is not reasonable that plaintiff should be offered 
over $6,000,000.00 (5% on the $121,000,000.00 settle- 
ment) for his activity as a finder of an agent when he 
was offered $900,000.00 by another corporation for his 
activity as the primary agent and primary negotiator 
in securing GAF assets. 


“‘In sum, the court is convinced that there is no evi- 
dence—except plaintiff’s wpse dixit—of the existence 
of an express oral contract to pay a 5% commission. 


Plaintiff has failed to prove an express contract.’’ 
(J.A. 42-46) 
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ARGUMENT 
I 


INTERHANDEL’S BRIEF SEEKS AVOIDANCE OF DEFENDANT'S 
OBLIGATION TO COMPENSATE PLAINTIFF BY IGNORING ITS 
EXPRESS AND IMPLIED PROMISES AND BY ATTEMPTING TO 
EXCUSE ITS BREACH OF THE TRUST POWERS ON GROUNDS OF 
EXPEDIENCY 


A. The Counter-statement of the Case Fails to Reflect 
the Weight of the Evidence and Distorts the Total 
Image to be Obtained from Consideration of the 
Entire Record 


Defendant’s Counter-statement of Facts tries to put a con- 
struction on the record of this case that is inherently incred- 
ible. So determined is it to denigrate the plaintiff and the 
trustee, Charles E. Wilson, that it leaves one wondering if 
the idea and the efforts were so despicable, how the great 
Swiss bankers could have been so captivated by the trustee- 


ship concept and how the plan and efforts of the plaintiff, 
trustee and counsel were so quickly followed by success. 


Defendant doesn’t know whether to credit success to the 
effects of the interminable law suit as counsel would have 
the Court believe, or to the “coup” of Dr. Schaefer which he 
himself regarded as determinative. Each, in seeking the 
glory of success, minimizes the other’s part. Each, in play- 
ing down the other’s part, is no doubt right. They are only 
agreed in their disregard of the efforts of plaintiff, Charles 
E. Wilson and his counsel, but the record makes evident 
that it was the trusteeship which turned failure into success. 
This truth was brought out at trial not merely by plaintiffs 
witnesses, but by the vast physical record and the testimony 
of defendant’s officials themselves. 

Plaintiff accepted the burden in his principal brief of 
establishing that the trial court’s Findings of Facts and Con- 
clusions of Law were not based on a full and fair considera- 
tion of the whole record. Both parties recognize, of course, 
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the principle that “The question for the appellate court un- 
der Rule 52(a) is . . . whether ‘on the entire evidence [it] 
is left with the definite and firm conviction that a mistake 
has been committed.” (Appellant’s brief, p. 22; Appellee’s 
brief, p. 25) 


It is for this reason that the rather formidable record has 
been brought to this Court virtually in its entirety. It is 
thought that upon a consideration of this “entire evidence” 
this Court will form that “definite and firm conviction”. 
Surely the Court cannot have proceeded thus far in the con- 
sideration of the trial court’s Findings and these briefs with- 
out feeling the necessity of examining the record fully to 
determine what are the actual facts, together with the sig- 
nificant inferences that should be drawn therefrom. The 
statement of facts in the plaintiffs main brief is markedly 
different from the trial judge’s Findings. This is perhaps 
only to be expected. But the intriguing thing is that the 
defendant cannot bring itself to accept and support’ those 
Findings. It says, in effect, that although the trial court 
was correct in its ultimate conclusions (as what appellee 
would not) yet the facts justifying those conclusions are not 
as set forth by that Court, but are those facts that are set 
forth in such detail for some 40 pages of its brief. Its for- 
mal “Counter-Statement” of the case requires no less than 
17 pages. Defendant recognizes that in view of plaintiff's 
Statement of Facts, the District Court’s decision must fail 
unless bolstered by a completely new version of the record. 


Thus, this Court is presented with the question of which 
of those “Statements” is supported by the record. It is the 
purpose of this Reply Brief to show in the limited space 
available how fallacious is Defendant’s Statement in this re- 
spect. Defendant’s characterization of plaintiff's recitation 
as containing “distortions”, “misstatements” and “salient 
deceptions” should not dissuade this Court from making a 
close examination of the Counter-statement. Many more 
than the total pages available in this brief could profitably 
be spent in refuting the appellee’s counterstatement of 
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facts; those that make no reference at all to the record; 
(e.g., pp. 19, long paragraph; p. 22, third paragraph); those 
with mistaken attributions (e.g., p. 7, there is no evidence 
that the Schmitz family “felt disgraced”; p. 9, there is no 
evidence of plaintiff's “divided loyalty”; p. 11, no evidence 
that Charles E. Wilson was showing ‘“‘a great interest” in 
1959); and those that incorrectly reflect the record (p. 12, 
plaintiff was not in Switzerland in October, 1959 on behalf 
of Food Machinery Co.; p. 14, X-272 did not require the trus- 
tee to consult with Interhandel; p. 16, the trustee made 
much progress during 1960:) but there is room for pointing 
out only some of the more egregious errors of this kind. 
Enough will be given to establish the misleading character 
of the counterstatement and thus demonstrate how neces- 
Sary it is for this Court to examine the voluminous record 
in detail. Only in this way can there be a full appreciation 
of the extensive and valuable services rendered by plaintiff 
to Interhandel at the urging of Dr. Schaefer. 


B. The Reasonableness of the Agreement to Compensate 


Plaintiff is Made Manifest by Reference to the Circum- 
stances Surrounding the Swiss Attempts to Secure the 
Return of their Vested Asset 


When plaintiff divulged his trusteeship plan in 1958 to 
Dr. Sturzenegger, and in 1959 to Dr. Schaefer, Interhandel’s 
hopes for obtaining the return of its interest in General 
Aniline and Film Corporation had reached their nadir. Al- 
though the return suit which had been filed in 1948 had 
been resuscitated following a prolonged period of time dur- 
ing which it had been under dismissal (J.A. 103-104). Def. 
Ex. No. 18 (a) (b) (c) (d)), the Swiss were aware that their 
prospects for success over the years had grown steadily 
worse. From the mere protective sequestration of for- 
eign property that the seizure had been at the outset, 
which would be promptly returned to the Swiss owners 
at the end of the war, the property had acquired not only 
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so-called “enemy taint’? in the course of years, but Inter- 
handel had become stigmatized as a front for I. G. Farben. 
Rightly or wrongly, by about 1949 that huge German in- 
dustrial complex had become associated in the minds of 
many Americans with the stench of slave labor and vile ex- 
perimentation in concentration camps. Thus, many of the 
lawyers in the Department of Justice were not only fight- 
ing to conserve government property, but to vindicate and 
avenge what they considered crimes against mankind. 


And they were fighting ‘successfully. Attempts to recover 
its property by Interhandel had been thwarted at every 
turn from the courts of the United States to the Court of 
International Justice. Dr. Sturzenegger, who had long con- 
trolled Interhandel, was so discouraged that in 1959 he sold 
most of his substantial stock interest and the new board of 
directors could not perceive any basis for hope. They did 
not trust their trial counsel, thinking, not without reason, 
that their legal position, and certainly the actual value of 
their seized asset, had worsened in the course of this end- 
less litigation. Moreover, the Hague Court decision in 1958 
convinced them that any relief from that body would be a 
long time off. 


In the depths of defendant’s despair, plaintiff brought 
hope. Here was an American who had faith in their cause, 
who believed in their rectitude and was convinced, indeed 
knew from his lifelong intimacy with GAF and Interhandel 
that the widely held belief of “enemy taint” was false. Fur- 
thermore, he held out the hope that he might by his fervor, 
reason and conviction, persuade a uniquely qualified Am- 
erican to act on their behalf. They recognized that Charles 
E. Wilson was an American statesman who stood above fac- 
tion enjoying, because of his selfless patriotism, the trust of 
American Presidents of both political parties. (See X-377- 
78) If he could be persuaded to undertake their cause, suc- 
cess would be practically certain. 


ISee Uebersee Finanz-Korp. v. McGrath, 343 U.S. 205 (1952). 
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If these are not the facts, how else can the enthusiasm of 
Dr. Schaefer and his colleagues be explained? How else can 
the skyrocketing of Interhandel stock on the Zurich bourse 
be accounted for? What other significance can be attached 
to the great spate of transatlantic wires, telephone calls, cor- 
respondence and visits than that the Swiss Tecognized in the 
accomplishment of this plan their salvation? What else is 
the meaning of Dr. Schaefer’s allowing the plaintiff to dic- 
tate his letters, draw up, without cavil, the terms of the trus- 
teeship and the resolutions of the board of the great Inter- 
handel corporation? What other significance can be attached 
to Interhandel’s ratifying fully all of the powers of the trus- 
tee by resolution of its executive board before Charles E. 
Wilson had even tentatively indicated a willingness to accept 
the trusteeship? 


Is not all this proof of appellee’s willingness to do any- 
thing plaintiff suggested to attain this great goal? Is it not 
the most eloquent corroboration of the promise to pay 
plaintiff a mere 5% of any recovery? Is not a contingent 


fee of that small fraction more remarkable as minuscule 
than generous? Would greedy Swiss bankers whose desper- 
ate cause had suddenly become dazzlingly sperate, balk at 
promising so small a reward to one who could make that 
chance a reality? 


C. Plaintiff Rendered Valuable Services to Interhandel at 
Its Urging and He is Entitled to Compensation Therefor. 


1. Plaintiff was Exhorted by Dr. Schaefer to Effec- 
tuate the Trusteeship 


a. _ Plaintiff was not a volunteer 


Although Dr. Schaefer claimed at trial that at all times 
plaintiff was merely a volunteer who sought to aid in the 
effectuation of a successful resolution of Interhandel’s 
long drawn-out return suit, defendant declares that plain- 
tiff was a volunteer only during what it calls “the Stur- 
zenegger period, December 1958 - April 1959”. By im- 
plication, Interhandel apparently is abandoning the conten- 
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tion that plaintiff’s interest 'in the matter was only to “‘re- 
store”’ the good name of his father and to obtain the return 
of GAF as a “matter of moral principle’. (Def. Br. p. 12) 
Certainly, Dr. Shaefer’s own testimony, quoted at page 30 
of defendant’s brief, is inconsistent with the claim that no 
promise ever was made to compensate plaintiff. What 
other meaning can the last portion of the quoted statement 
have other than that a promise of compensation was made? 
Dr. Schaefer’s words are: 


“TI told him that, as his principal was that we 
should get back General Aniline fully, that in 
this case it would go without saying that if 
there would be justified claims from his fam- 
ily side, from his father’s side, they would 
certainly be honored and that also for him, 
there could certainly be a place or a commis- 
sion or work in this General Aniline Film 
firm.” 


(J. A. 1178) 


A little later in his testimony Dr. Schaefer acknowledged that 
a promise of compensation was made to plaintiff (J.A. 1182) 
and that it was Interhandel’s obligation to compensate plain- 
tiff “the moment he worked in our interest”. (J.A. 1184) 
Dr. Schaefer also admitted that he “enlisted” plaintiff's co- 
operation in the Swiss effort to secure the return of their 
vested asset. (J.A. 1193) 


The fact is that plaintiff was never a volunteer and that 
at all times while endeavoring to effect a resolution of the 
GAF controversy, he was encouraged by the Swiss to ex- 
pend his talents, time and effort on their behalf and was mo- 
tivated by the reasonable expectation of receiving a substan- 
tial compensation for his valuable services. In light of plain- 
tiff’s unique qualifications as perhaps the one expert in the 
world on the history and consequences of the GAF seizure, 
the recognition of his expertise by numerous American bus- 
inesses, the actual employment offers made to him by these 
businessmen interested in acquiring GAF, the numerous trips 
made by plaintiff to Switzerland to confer with the Swiss 
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and the extensive correspondence and importuning of plain- 
tiff by the Swiss to bring about the Wilson trusteeship, any 
claim that plaintiff was a volunteer in this matter is ludicrous. 


The defendant’s effort to convert plaintiffs zeal and will- 
ingness to work for the return of the seized property into a 
sham claim that he was a mere volunteer is pointed up by a 
reading of plaintiff's letter of April 23, 1959, cited by defen- 
dant on page 30 of its brief as support for this thesis. In 
that letter plaintiff points out that notwithstanding his fi- 
nancial hardships, he stands willing to continue to expend 
his talents, time, effort and what was left of his personal 
wealth on behalf of the Swiss and to postpone his own com- 
pensation and reimbursement until the seized property was 
returned. To be sure, plaintiff does mention to his old and 
close friend, Dr. Sturzenegger, (J.A. 427, 434) that he nei- 
ther had nor wanted any “mandate” or other guarantee from 
either Dr. Sturzenegger or Interhandel (X-478, 480), but this 
must be considered in the context of a letter in which plain- 
tiff restates his belief that he will be amply compensated by 
the Swiss. Plaintiff testified explicitly that he had no fixed 
compensation agreement with Dr. Sturzenegger (J.A. 388) for 
he had every reason to expect a suitable compensation from 
Interhandel as long as Dr. Sturzenegger had a powerful 
voice in its affairs. (See, e.g., J.A. 558, 569) That he did 
have such a voice on April 23, 1959, is clear from Dr. 
Schaefer’s testimony at J.A. 1024-26. See also J.A. 520, 
535, 552-53, 1392; X-37) Moreover, such an expectation 
of compensation from Interhandel through the good offices 
of Dr. Sturzenegger was fully to be expected since Dr. 
Sturzenegger was helping plaintiff survive financially dur- 
ing this period with interest-free cash advances from the 
Sturzenegger Bank in Basel. (J.A. 552-53, 556-57, 559-60, 
561, 585, 587; X-408) 
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b. Defendant’s Exhibit No. 1 does not support Inter- 
handel’s claim that plaintiff rendered his services 
Gratuitously 

Both the District Court in its written opin- 
ion denying relief to plaintiff on his theory of express con- 
tract and defendant in its brief in this Court place heavy em- 
phasis on one phrase appearing in a letter plaintiff wrote to 
his friend, Dr. Sturzenegger, on July 13, 1960, designated 
Defendant’s Exhibit No. 1. Defendant chides plaintiff for 
not attempting to explain this document to the trial judge. 
(Brief, p. 15) Defendant, of course, had ample opportun- 
ity at trial to examine plaintiff regarding its contents but 
he intentionally declined to do so, presumably content with 
his success in creating a “‘red herring” that could be used to 
denigrate plaintiff and his claim. Since both the District 
Court and the defendant failed to consider this letter in pro- 
per context, and since it did, indeed, divert the trial court 
from the real issues in the case, plaintiff does wish that he 
had testified regarding its contents. Plaintiff urges the Court 


not only to read this letter but also to consider the phrase 
“I had no deal” in the context of the sentence and para- 
graph in which it was written and in the context of the 
time and circumstances when the letter was composed. 


The full paragraph of the July 13, 1960 letter in which 
the aforementioned phrase appears, reads as follows: 


“As you know by now, Dr. Hugo Frey cal- 
led both the Trustee and myself during his 
recent stay in New York, just prior to his 
return to Switzerland. I asked him to re- 
port to you as to the substance of our talk 
together as it was possible for me to lunch 
with him the day he left. Dr. Frey is a me- 
ticulous gentleman who most certainly means 
well. He appeared however inordinately con- 
cerned about my personal welfare and affairs, 
and seemed worried that, whereas had this 
matter eventuated in 1958-59, I would have 
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been assured good treatment, on the other 
hand, perhaps Dr. Schaefer and Union Bank 
would be otherwise. I told him that, although, 
I had no deal, I was not primarily concerned 
here at the moment, but that there was a job 
to be done, independently, by an independent 
Trusteeship, for the good all around to end 
this sad case properly. Enough said here.” 


(X-381) 


It can be seen from the face of that paragraph that it was 
written by plaintiff with considerable annoyance. Plaintiff 
did not appreciate Dr. Frey’s professed deep concern, and 
questions, about his financial situation. Plaintiff knew what 
Frey did not have any right to know—that Interhandel had 
expressly authorized the trustee to set aside $20 million to 
$30 million out of the Proceeds of the expected sale to com- 
pensate plaintiff and all other claimants against the fund. 

He considered Dr. Frey to be prying into his personal affairs 
and the clear indication of the sentence in which the phrase 
appears is that plaintiff sought to quickly terminate the line 
of questioning. Moreover, in view of plaintiff's sensitive 
position in the settlement negotiations (See J.A. 58, 291) 
there is little wonder why plaintiff would hesitate to dis- 
cuss his financial interest in the matter with persons not di- 
rectly involved in the matter. 


Plaintiff “was not primarily concerned here at the mo- 
ment” because he had successfully established the trusteeship 
upon which he rightly relied. As a third party beneficiary 
of that trust agreement? he was content to rely upon the 
trustee to compensate him for his services in conceiving and 
bringing about the trusteeship. Defendants Exhibit No. 1 


>See Marranzano v. Riggs National Bank 87 US. App. D.C. 195, 
184 F.2d 349 (1950); Aerna Casualty & Surety Co. y. Kemp Smith 
Company, 208 A.2d 737 (D.C. App. 1965). 
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confirms this. Plaintiff emphasizes the independence of the 
trustee and his endeavor to resolve this “‘sad case” for the 
good of all concerned. 


The Frey visit and the July 13, 1960 letter were written 
at a time when, in fact, plaintiff did not have any arrange- 
ment (“deal”) covering his “interim services” to the trustee. 
His 5% agreement with Dr. Schaefer was fully performed by 
plaintiff when he secured Charles E. Wilson’s acceptance of 
the proffered trust. Plaintiff had no formal agreement with 
anyone regarding payment for what came to be known as 
“interim services” until at least September 19, 1960 (X-137, 
X-151, X-157) and did not receive his first payment on ac- 
count of these services until October 25, 1960. (X-165) . 
Accordingly, it was perfectly truthful for plaintiff to re- 
spond to Dr. Frey’s questions about his financial circum- 
stances by saying that although he “had no deal” at that 
time, he “was not primarily concerned here at the mo- 
ment” because he had successfully established the trusteeship, 
thereby fully performing his side of the October 26, 1959 
agreement, was entitled to be paid by the trustee upon 
settlement of the case, and was expecting to receive his 5% 
commission “‘in the not too distant future”. (X-383) 


2. The Record Contains Ample Corroboration of Dr. 
Schaefer’s Promise 


Interhandel, in its brief, and Judge McGarraghy, 
in his opinion, erroneously state that there is no corrobora- 
tion of Dr. Schaefer’s promise to compensate plaintiff. There 
is, in fact, corroboration of the promises by Dr. Schaefer 
both in writing and in his testimony. Although Dr. Schaefer 
testified that there was no discussion of compensation to 
plaintiff either at Zurich or in Paris, his letter of August 30, 
1960 quoted at page 16 of defendant’s brief, admits that such 
promises were made. And in his testimony (J.A. 1178) he 
said that “also for [plaintiff] , there could certainly be a place 
or a commission or work in this General Aniline firm”. (em- 
phasis added) (See also J.A. 1251) Dr. Schaefer attempted 
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to say in his testimony that these discussions of compensa- 
tion related to a payment of $2,000.00.a month and that 
promises to that effect were made at Paris. It is evident, 
however, that this is not so. The correspondence between 
plaintiff and Dr. Schaefer in August, 1960 makes it clear 
that the question if interim payments was then being 
broached for the first time. Indeed, plaintiff’s letter of Au- 
gust 1, 1960, outlining what he thought the scope of his 
special interim services might be, was “addressed not to Dr. 
Schaefer but, rather, to the trustee. (X-137) The trustee, 
in turn, sent the letter to Dr. Schaefer who responded, in 
part, as follows: 


“Mr. Charles E. Wilson has sent me your let- 
ter of August 1, and I had in the meantime 
the opportunity of discussing this matter 
with my colleagues of the Executive Com- 
mittee of the Board. 


* eK * 


““, .. I therefore should like to propose you, 
[sic] in agreement with my colleagues of the 
Executive Committee, for the present period 
a monthly retainer of $2,000.-, and to re-ex- 
amine the situation when our plans have fur- 
ther proceeded.” (emphasis added) 


(X-151) 


It was only at this time that any suggestion or agreement 
was made or reached for such payments and the amount 
was only settled pursuant to this correspondence and 
plaintiff's acceptance letter of September 19, 1960. (X-157) 
Of course, the most remarkable corroborative fact about all 
this is that the payments were made only as a retainer for 
Schmitz’s cooperation with the trustee and his counsel af- 
ter the beginning of the trusteeship. It is evident from the 
record that this continuing cooperation with the trustee and 
his counsel were not contemplated prior to Paris and it was 
only after the meeting that Dr. Schaefer and his colleagues 
importuned Schmitz to continue to work with Charles E. 
Wilson and Charles M. Spofford that the necessity for main- 
tenance funds became clear. 
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Thus, the discussions in Zurich and Paris admitted by Dr. 
Schaefer, could only have related to a reward for plain- 
tiffs overall effort. This is particularly evident from the 
fact that no compensation was ever paid for all of plain- 
tiff’s brilliant concept and enormous effort prior to the ac- 
ceptance of the trusteeship. Therefore, when Schaefer ad- 
mits promises made at Zurich and Paris he corroborates 
plaintiff's testimony that these promises related to the 
bringing into existence of the trusteeship, through which 
plaintiff would be rewarded. Indeed, the trusteeship agree- 
ment, itself, insofar as setting forth the exclusive method of 
payment of claims, corroborates the promise made to plain- 
tiff. 


D. Plaintiff Did Not Alter his Basic Claim for Relief Dur- 
ing the District Court Proceedings 


1. There is No Conflict Between teh Pretrial State- 
ment, Plaintiff's Claims for Relief at Trial and His 
Principal Brief 
At all times in the prosecution of this case plain- 
tiff aoneren to certain principal claims for relief. Throughout 
the case, plaintiff has relied upon his claim of express con- 
tract. This express contract not only provided for the pay- 
tent of a commission, but it also afforded plaintiff an ex- 
press equitable lien upon the fund arising from the contem- 
plated sale of Interhandel’s interest in G.A.F. At all times 
second string to plaintiff's bow has been his claim for relief 
based upon implied contract. There is, of course, a technical 
difference between contracts “implied in fact” and those “im- 
plied in law”, as appellee points out in its brief. The latter 
class of implied contract encompasses the idea of “quasi 
contract”, “unjust enrichment”, etc. and represents a legal 
fiction designed to do justice. 1 Williston, Contracts § 3A 
(3rd ed. 1957) Whether a contract is “implied in fact” or 
“in law” seems to make little difference, however, as the 
trial judge observed. He pointed out that “these dif- 
ferent formula [sic] produce the same results.” (J.A. 48) 
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Thus, where one creates or assists in the creation of a fund 
under circumstances where the possessor knows or should 
have known that compensation is expected, the contributor 
is entitled to an equitable lien upon the fund and there is 
an implied or quasi contract to compensate the creator from 
the fund to avoid the unjust enrichment that would result 
from the beneficiary’s retaining it all. See Roebling v. Ander- 
son, 103 U.S. App. D.C. 237, 257 F.2d 615 (1958); 1 
Williston, Contracts 15 (3rd ed. 1957). The lien attaches 
to the fund or the res itself. There was indeed such a fund 
within the jurisdiction of the District Court at the time of 
the filing of this suit. The lien was not enforceable upon the 
fund at the time it was in the Treasury of the United States 
because of the interest in it of the United States. If any 
event, the fund existed without any such strings if only 
momentarily, during the period between release by the 
Treasury and its being spirited to Switzerland. This was, 
of course, done in the utmost secrecy, since only during 
that period could the lien have been enforced. See Wes- 
tern Urn Mfg. Co. v. American Pipe & Steel Corp., 113 U.S. 
App. D.C. 378, 308 F. 2d 333 (1962) 


2. Plaintiff's Decision to Dismiss the Second Count 
of His Complaint was Based Upon Tactical Con- 
siderations. = ; 

Defendant seeks to draw some sinister inference from 

Plaintiff’s dismissal of Count II before trial, which was a 

claim for interim services after the appointment of the 

trustee. There is nothing very mysterious or significant 
in it. Plaintiff regarded it as merely an aspect of, and in- 
cluded within, his larger claim based on quasi contract. Al- 
though the services performed pursuant to the express con- 
tract were fulfilled upon the acceptance of the trusteeship 
by Charles E. Wilson, the services giving rise to an implied 
contract for compensation embrace all of plaintiff’s serv- 
ices from beginning to end and include forming of the con- 
cept of the trusteeship, persuading all parties to agree to it, 
implementing its details and assisting in its operations to 
fruition. Although certain interim advancements for ex- 
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penses which had been promised by defendant were improp- 
erly withheld, thus giving rise to a claim for damages for 
breach of contract, the amount due thereunder was com- 
paratively small and should properly be considered as em- 
braced within the larger and more all-inclusive amount due 
as an equitable lien under quasi-contract. 


Furthermore, since the promise set forth in Count II was 
for payments of specific amounts at definite times more 
than three years before filing suit, it may properly have been 
subject to dismissal as barred by the Statute of Limitations. 
This defense has been interposed by the defendant. This 
Count was, therefore, in quite a different posture from 
Count I for the rights under Count I could not and did not 
accrue until the fund, the subject of the suit, was available to 
the defendant. This, of course, did not occur until after the 
aforementioned period of limitations had run. It, therefore, 
did not seem worthwhile to the plaintiff to contest this issue. 
The reasons for this decision would seem obvious, but since 
defendant appears confused, perhaps this explanation is in 
order. 


E. Interhandel Seeks to Excuse on Grounds of Expediency 
Its Breach of the Formal Trust Powers and Unjustly 
Claims Credit for the Settlement Which, In Largest Part, 
was Brought About by the Efforts of the Trustee 


What was the real procuring cause of the settlement be- 
tween Interhandel and the United States Government? Even 
defendant’s brief does not seriously contend that the long 
drawn out, interminable law suit that progressed not even 
glacially in the two year interval between the despondency 
in the Fall of 1959 and the solution that occurred in late 
1961, was a contributing factor. Now the argument seems 
to be that Dr. Schaefer singlehandedly, by a brilliant coup, 
brought about success. Can this Court be expected to be- 
lieve anything so unworthy of the late Attorney General 
Robert F. Kennedy as to think that he would have been 
swayed by the intervention of a self-styled prince because 
he happened to be the brother-in-law of his sister-in-law, 
even if that sister-in-law was the wife of the President? 
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It is interesting indeed to read the record to try to 
fathom from the tissue of contradictions that comprise Dr. 
Schaefer’s testimony what in fact did occur. Dr. Schaefer’s 
first trip to the United States certainly had the opposite of 
a beneficial influence. First, his trip was ill-advised because 
the new Democratic administration was not yet primed on 
the case. Secondly, it was also ill-timed because it coinci- 
ded with the new Administration’s first major foriegn policy 
crisis involving the Bay-of-Pigs invasion. (J.A. 350-51, 1278) 
As if that was not bad enough, he then contrived to insult 
our government and was asked to leave the Department of 
Justice. (J.A. 470, 481) His second trip served only to in- 
furiate his own negotiators. (J.A. 361-62, 364-65) and to 
embarrass the negotiators for the United States government. 
(J.A. 1115-17, 1160, 1231) His mysterious communication 
to Mr. Spofford of June 27, 1961, (X-353) which Dr. 
Schaefer said was intended to convey the idea of the Radzi- 
will intervention (J.A. 1092-94) is, to say the least, less than 
candid or enlightening. He denied that he had submitted 
any proposal whatsoever to the Justice Department (J.A. 
1119) and said he merely wanted to come to see for him- 
self what the situation was (J.A. 1124) yet he later said 
that he was coming to see why his proposal had been rejec- 
ted. (X-365, X-367) He couldn’t explain what this pro- 
posal might have been. (J.A. 1128) It must have been some- 
thing submitted by Prince Radziwill although he was not 
authorized to do so, (J.A. 477, 1112-13, X-489) or some- 
thing relating to the value of G.A.F. (J.A. 1128) When con- 
fronted with the language in his letters he said “‘proposal” 
doesn’t mean “proposal”, but only “‘suggestion”. (J.A. 1113, 
1128) This is directly contrary to the testimony of Assis- 
tant Attorney General William Orrick who said that Schae- 
fer had made a “cock-eyed” proposal for some kind of 
European bank. (J.A. 473-74, 494-95)? Dr. Schaefer testi- 


3Orrick’s testimony under cross-examination by Interhandel’s 
counsel was as follows: 


Q. Mr. Orrick, I don’t seem to have any knowledge of this proposal 


of Dr. Schaefer to contribute money to Europe under certain con- 
ditions. Can you be a little more specific? Was this for the displaced 
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fied that he told Mr. Wilson and Mr. Spofford that he had 
made no proposal when he saw them the very next day, 
(J.A. 1132-33) although the trustee testified that Dr. 
Schaefer acknowledged that a deal had been made. (J.A. 986- 
987) Dr. Schaefer said he would keep them advised of any 
negotiations (X-406, X-486, X-1171) but completely failed 

to do so. (X-406) He had in fact discussed a 50-50 settle- 
ment when he met the Attorney General on October 31, 1961, 
although at trial he denied making such an offer. (J.A. 1164) 
That an offer of this kind was made is evidenced by his let- 
ter of December 4, 1961 to Charles E. Wilson and Charles 
M. Spofford (X-486) as well as by his exchange of telegrams 
with the Attorney General in January of 1962. (J.A. 1126- 
27, 1129, 1132-33, 1133-34, 1136-37, 1172; X-371, X-372, 
X-373, X-375) He denied that Interhandel’s trial attorney, 
John Wilson, was seeing Assistant Attorney General Orrick, 


persons -- you mentioned a European bank. That wasn’t going to be a 
gift to some private enterprise, was it? 


A. No. I don’t recall the details of it. I believe that it contem- 
plated establishing an independent bank called the European Develop- 
ment Bank, and the funds would be used for, I don’t know, some of 
the lesser-developed countries. As I mentioned earlier, it was, I thought, 
a cock-eyed scheme and we gave it short shrift in the Department. 


Q. Be that as it may, cock-eyed or not cock-eyed, it was altruistic 
pro bono publico and not selfish or personal, is that right? 


A. I don’t think so, Mr. Wilson. 
Q. When you say you don’t think so, you think it was altruism? 


A. We couldn’t quite -- quite candidly we didn’t know how the 
Swiss were going to get their money out of it, but we thought they 
were for sure. 

Q. Somehow? 


A. Yes, so I never characterized it as altruism or pro bono publico 
or anything of the sort. 


Q. At least Dr. Schaefer didn’t suggest the money was to be put in 
his bank, did he? 


A. We weren’t even too sure about that. 
(J.A. 494-95) 
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(J.A. 1139-40) although counsel saw Mr. Orrick frequently 
during the Fall of 1961. (J.A. 473, 499-501) 


The record makes several things clear. First, that Schaefer 
and not for the first time, was practicing deception, and this 
time on Interhandel’s duly appointed trustee who had full 
and irrevocable powers; Second, that a proposition of some 
absurd kind was made in the summer of 1961 to the At- 
torney General without the knowledge of Messrs. Charles E. 
Wilson and Charles M. Spofford; Third, that when Schaefer 
saw Robert Kennedy and William Orrick in October of 1961, 
he, to their surprise and pleasure, suggested a sale of G.A-F. 
and a 50-50 split of the proceeds; and Fourth, that the propo- 
sition was immediately accepted in principle and that he has 
ever since tried to pretend that this agreement was not then 
reached in order to make it appear that it did not occur 
during and as a result of the efforts of trustee and counsel. 


Can this Court, however, accept a theory that attributes 
success to sordid intrigue and thus insult the memory of a 
dedicated Attorney General? Can it believe other than that 
success is to be attributed to the combination of the 
careful, lawyerlike preparation and persuasion carried on 
by that outstanding lawyer, Charles M. Spofford, and the 
powerful impact of Charles E. Wilson’s conviction of the 
truth and justice of the Swiss cause? Can anyone read the 
“Trustee’s Memorandum” (Pl. Ex. No. 105)* without reali- 
zing that this closely-reasoned brief had more effect on the 
top echelons of the Department of Justice than any personal 
and family influence? Can it be doubted that such men as 
President Kennedy and his brother were more influenced by 
the knowledge that Charles E. Wilson, a distinguished pat- 
riot and businessman of international fame, vouched for the 
Swiss cause and urged settlement in the interest of the 
United States, than by the mere ipse dixit of a quondam 
Polish Prince? 


4The “Trustee’s Memorandum” is included in the record on appeal 
but was not reproduced in the joint appendix because of the length of 
that exhibit. 
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It, of course, may not be necessary for the plaintiff to 
prove that successful settlement of the Swiss claim was 
the finest result of the trusteeship; but the causal connec- 
tion is manifest. Justice will not permit him to be denied 
the fruits of his efforts by suggesting that an irrevocable 
(and in any event unrevoked) contract, of which he was a 
beneficiary, can be frustrated by the interference with the 
plenary powers granted to the trustee by one of the parties 
to the contract. 


The District Court Had Ample Evidence on Which 
to Make an Award of Damages 


A. Plaintiff's Damages are not Susceptible to thé Ordinary 
Measure of Damages 


Defendant in its brief assumes that the value of 
plaintiff’s services are to be measured and proved. by the 
simplistic means available where the question is one of the 
cost of repairs, replacement or reimbursement. There, wit- 
nesses knowledgeable in such matters, are readily available 
to give dollar and cents figures. Such is the case of Souza 
v. Corvick, ___U.S. App. D.C. ___, ___ F.2d ___(No. 
22,930, Dec. 10, 1970) on which defendant relies. There a 
property owner sought to recover damages for “extensive 
damage to her home and to personal property contained 
therein”. (Slip op., p. 2) The measure of damages as in 
most of the cases cited by the trial court® was readily as- 
certainable by reference to expert witnesses who could place 
an exact figure on the cost of repair or replacement. These 
standards are obviously not applicable to plaintiff’s services. 
What he did was highly unusual and partook of some, but 
not all, of the attributes of a finder, conceptor, compactor, 
and broker. His services were rendered in connection with 
a matter in litigation and which involved hundreds of mil- 
lions of dollars as well as the touchy relations of two sov- 


SPlaintiff disputes the applicability of the other cases cited for other 
reasons. 
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ereign governments. These services are not to be measured 
simply. They transcend precise evaluation infinitely more 
than do questions of pain and suffering. 


B. The Fact of Damages is Undisputed 


That plaintiff suffered damages by reason of defen- 
dant’s refusal to compensate him for his services under either 
express or implied contract cannot be doubted. Indeed, the 
trial court found that plaintiff was entitled to recover under 
implied contract. (J.A. 48) Acting in the expectation of 
receiving comepnsation, plaintiff devoted his expertise, time 
and money to the effectuation of the Wilson trusteeship 
which the Swiss so greatly desired. (J.A. 975, 984, 1267) 
Under these circumstances plaintiff suffered not only a detri- 
ment but also loss of an opportunity to capitalize upon his 
comprehension and knowledge of the ramifications of the 
G.A.F. seizure and the many useful contacts he had made 
in his long association with this controversy. 


C. There is Adequate Evidence of a Promise to Pay a Pre- 


cise Percentage 


Plaintiff devoted a sizeable portion of his principal brief 
on this appeal to the proof of an express oral contract for 
compensation in an amount not less than 5% of the proceeds 
of the contemplated sale of Interhandel’s stock in General 
Aniline and Film Corporation. Should the Court accept 
plaintiff's argmuents and hold that such a contract for com- 
pensation was made, the extent of plaintiff's damages can 
readily be ascertained by reference to the actual settlement 
entered into by Interhandel or, as plaintiff would prefer, by 
reference to the settlement which the trusteeship could have, 
obtained in December 1960, but for the refusal of the Swiss 
at that time to accept anything less than a 100% recovery 
of their vested property or its counter-value. 
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D. Plaintiff has Proved Measurable Damages Under Im- 
plied Contract 


Should this Court reject plaintiff's evidence that there 
was a valid oral agreement, plaintiff nonetheless is entitled 
to recover under an implied contract for the reasonable va- 
lue of his services. The record on appeal contains many in- 
dicia of this value and these matters have been discussed at 
pages 45 through 47 in plaintiff’s principal brief on this ap- 
peal. That such indicators may serve as the basis for an 
award of damages in a case of this type is established by 
Palmer v. Connecticut Railway & Lighting Company, 311 
U.S. 544 (1941). See also City of Kennett v. Katz Const. 
Co., 273 Mo. 279, 202 S.W. 558 (1918), cited in plaintiffs 
main brief at page 43. 


The Palmer case involved the assessment of damages in 
a case where there was the breach of a 999 year lease. Var- 
ious measures of damage were proposed by the lessors but 
rejected because of uncertainty by the District Court which 
felt that expert testimony and evidence of certain surveys 
ought to have been presented at trial. The District Court 
was overruled by the Circuit Court of Appeals, and the lat- 
ter court’s decision was affirmed by the U.S. Supreme 
Court. In its affirming opinion the Supreme Court declared 
that the evidence of estimated future loss of income was 
adequate under the circumstances of that particular case be- 
cause such evidence afforded ‘“‘a reasonable basis for a con- 
clusion” 311 U.S. at 559. The Supreme Court disposed of 
respondent’s claim that inadequate evidence was presented 
by declaring, “The failure to produce further evidence, either 
through experts or transportation surveys, was not fatal... 
even though such evidence is admissible”’. 


The holding in Palmer reflected, of course, the basic rule 
that there must be certainty as to the fact of damages. That 
was not a problem in Palmer and it is not an issue 
here. What is involved in the instant appeal is whether or 
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not plaintiff should be denied recovery because the peculiar 
facts make an exact evaluation difficult. That damages are 
not to be denied under such circumstances is made clear in 
the early Michigan case of Allison v. Chandler, 11 Mich. $42, 
cited with approval by Story Parchment Co. v. Paterson 
Parchment Paper Co., 282 U.S. 555 (1931). The Michigan 
Court declared: 


“Juries are allowed to act upon probable and 
inferential, as well as direct and positive 
proof. And when, from the nature of the 
case, the amount of the damages cannot be 
estimated with certainty, or only a part of 
them can be so estimated, we can see no ob- 
jection to placing before the jury all the 
facts and circumstances of the case, having 
any tendency to show damages, or their 
probable amount; so as to enable them to 
make the most intelligible and probable es- 
timate which the nature of the case will per- 
mit”. 


11 Mich. at 555-56 


Although Story Parchment involved the factor of the dif- 
ficulty of ascertainment of the amount of damages because 
of the wrongdoing of the defendant, as plaintiff urges is the 
case here, this is not a necessary element of the principle as 
enunciated in Allison and approved by the Supreme Court. 
In Allison, difficulties of proof because of wrongdoing by the 
defendant was not involved. See also the more recent cases of 
Concrete Specialties v. H. C. Smith Const. Co., 423 F.2d 670 
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(10th Cir. 1970) and Electronic & Missile Facilities Inc. v. 
U.S., 416 F.2d 1345, 189 Ct. Cl. 237 (1969). 


E. The Trial Court Could and Should Have Determined 
the Amount of Damages 


The indicators cited by plaintiff in his main brief are 
sufficient to enable the Court to make such reasonable and 
probable estimate of the value of plaintiff's services to the 
Swiss as, in its judgment, will produce adequate compensa- 
tion. The facts and circumstances of plaintiff's case are such 
that no direct evidence of value is required. If any were re- 
quired, the best informed expert would surely be Charles E. 
Wilson, whose Affidavit (J.A. 77) shows what he could 
testify to. It would really be inappropriate to demand more 
expert testimony on the point. Such additional expert tes- 
timony would be from a management consultant, investment 
banker or international lawyer who would have to study all 
of the testimony and exhibits and then put a dollar value on 
plaintiff’s services. Would it not be unreasonable to expect 
plaintiff to go to the great expense involved in producing 
such witnesses when the trier of facts is eminently qualified 
to do this very thing? Why should an experienced District 
Court judge who has heard every word of testimony and had 
the opportunity to scrutinize every scrap of written evidence 
be less qualified to make an evaluation than an expert wit- 
ness? The difficulties are not such that he should be 
unable to resolve them. If he needed expert testimony he 
could have, before or after the close of the trial, questioned 
Charles E. Wilson on this point. Is he not infinitely better 
able to put a dollar figure on the value of plaintiffs services 
on the facts he has than is a jury to measure pain and suf- 
fering? Additional evidence of the value of the trusteeship 
idea, the value of the trusteeship to the Swiss, and its role in 
the ultimate settlement of the case is possible, but plaintiff 
submits that said additional evidence is not necessary. 
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F. Interhandel’s Breach of the Trusteeship Agreement 
Made Proof of Damages Difficult 


Interhandel by its breach of the trust agreement has 
made difficult the ascertainment of the precise value of 
plaintiff's services. By going over the head of its trustee, in 
spite of his exclusive agency to act on its behalf, Interhandel 
sought to undermine and destroy the value of the whole 
trusteeship concept which plaintiff had conceived and im- 
plemented. By intervening directly with the United States 
Government and by disrupting the orderly progress of the 
trustee’s work and preventing the anticipated results of those 
activities, the Swiss converted the basis for plaintiff's claim 
from a settlement actually obtained by the trustee into one 
to which he was not privy. By freezing the trustee out of 
the final settlement negotiations, defendant prevented plain- 
tiff from obtaining the knowledge that would have established 
the proximate connection of plaintiff's endeavors to the ul- 
timate settlement. The breach of Interhandel thus prevented 
plaintiff from presenting evidence of the value of the trustee- 


ship which was definite and certain, and required him, in- 
stead, to rely upon evidence of value based upon presumption 
and inference. 


sii 

PLAINTIFF’S EFFORTS MATERIALLY AIDED THE 

CREATION OF THE FUND AND INTERHANDEL’S 

FAILURE TO COMPENSATE HIM PRODUCED AN UN- 

JUST ENRICHMENT OF INTERHANDEL 

Plaintiff concurs with defendant’s statement that it was in- 

cumbent upon him to prove that the retention of all of the 
settlement fund by Interhandel constituted unjust enrich- 
ment. (Br. p. 44) Plaintiff disagrees, however, with defen- 
dant’s subsequent statement that there was no unjust enrich- 
ment as a result of the settlement. The failure of the Swiss 
to compensate the plaintiff for his services in creating the 
settlement fund deprived plaintiff of a recovery and to that 
extent unjustly enriched Interhandel. 


On a claim of unjust enrichment the complainant must 
not only show that the other party received a benefit but 
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also that it was at the expense of the complainant. Law- 
rence Warehouse Co. v. Twohig, 224 F.2d 493 (8th Cir. 1955) 
The record on appeal demonstrates that plaintiff was strongly 
encouraged by defendant to expend his time and effort on 
its behalf and to afford it the benefit of his expertise. 
Since the trusteeship which plaintiff established and aided 
contributed materially to the ultimate settlement made by 
Interhandel with the United States Government, (see p. 17, 
supra) defendant, in justice and equity, is required to com- 
pensate plaintiff adequately for his effort on its behalf. 
Defendant’s brief relies solely upon the finding of the trial 
court that the trusteeship failed to contribute to the ulti- 
court settlement. This finding is not binding upon plaintiff 
and, as previously demonstrated, is erroneous. The recita- 
tion of the facts of this case in plaintiff's principal brief on 
appeal and a review of the testimony and exhibits presented 
at trial confirm plaintiff's contention that the trusteeship 
which he created and promoted materially aided in the set- 
tlement of the long-standing Interhandel controversy. 


IV 
NO PART OF PLAINTIFF'S CLAIM IS BARRED 
BY THE STATUTE OF LIMITATIONS 


The trial court herein determined that the statute of lim- 
itations was not applicable to any aspect of plaintiff’s claim. 
(J.A. 31) Defendant did not appeal so that this conclusion 
must be accepted by this Court. 


Vv 


IN THE INTEREST OF DOING JUSTICE THE TRIAL COURT 
OUGHT TO HAVE GRANTED PLAINTIFF'S MOTION FOR 
RECONSIDERATION OR TO REOPEN THE JUDGMENT 
TO TAKE ADDITIONAL TESTIMONY 


As previously noted, plaintiffs services were unique and 
did not fall into any single recognized category for purposes 
of comparison or proof of value. Accordingly, he did not 
present direct evidence of value but rather evidence indica- 
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tive of the value of his services. He believed that evidence 
of the value of the trusteeship, indeed the value of obtain- 
ing Charles E. Wilson’s acceptance of the trust powers, 
demonstrated value amply sufficient to enable the Court to 
make a “fair and reasonable approximation of the worth of 
his services”. Cf. Electronic & Missile Facilities, Inc. v. U.S., 
416 F.2d 1345, 1358, 189 Ct. Cl. 237 (1969). 


Rule 59(a) does not expressly require a showing of the 
precise evidence that would be presented if the judgment 
were reopened. Although such a showing is desirable the 
motion ought not to be denied if good reason otherwise ex- 
ists for granting the relief sought. Plaintiff submits that the 
tender made here was adequate in the circumstances. The 
evidence the District Court sought required research and was 
expensive to obtain. The case cited by appellee, Knight v. 
Hersh, 114 U.S. App. D.C. 198, 313 F.2d 879 (1963), 
involves Rule 60 rather than Rule 59 and is, therefore, not 
controlling authority. Cases such as duPont v. U.S., 385 
F.2d 780 (3rd Cir. 1967) and Halper v. Browning, King & 


Co., 117 U.S. App. D.C. 71, 325 F.2d 644 (1963), which 
stress interests of fairness and justice, are much more appro- 
priate a consideration of this issue. 


CONCLUSION 


The total effect of defendant’s brief is one of niggling criti- 
cism, petty fault finding and an attempt to exploit minor or 
imaginary discrepancies in plaintiff's case. It is strewn with 
errors in its attempt to lay out a factual basis of defense 
which cannot accept the trial Court’s findings but must rely 
on its own concoction. 


It completely fails to refute or even come to grips with 
the hard core of plaintiff's case that has stood up to all fron- 
tal attacks as well as to snide denigration. His case is only 
the more brightly burnished by these attacks. The more 
closely the record is scrutinized, the more evident it becomes 
that it was plaintiff's concept of a trusteeship that rescued 
the Interhandel cause from an almost hopeless position and 
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by the implementation thereof made possible its prompt and 
satisfactory settlement. The solution was of enormous value 
to the Swiss and fully justified plaintiffs claim for compen- 
sation. 


Respectfully submitted, 
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